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§ 127-16.1 Wetlands Protection Overlay District. (Added by ATM 03-12-1991 by Art. 2; Amended by ATM 03-10-
1992 by Arts. 4-11 and Art. 13; Amended by ATM 03-09-2004 by Art. 4; Amended by ATM 03-08-2005 by Arts. 3 
& 4; Amended by ATM 03-14-2017 by Arts. 2 & 3; Amended by ATM 03-10-2020 by Art. 3; Amended by ATM 
03-09-2021 by Art. 2) 

A. Authority and Purpose. 

1. By the authority granted in RSA 674:16 and 674:17 and 674:20 and 674:21 and in the interest of public 
health, safety and general welfare, the Fitzwilliam Wetlands Protection Overlay District (WPOD) is 
hereby established to regulate the use of land subject to standing water or extended periods of high water 
table, defined herein as “wetlands.” The purposes of regulating activities in wetlands are:  

 To assure proper use of natural resources and to provide other public benefits in accordance with 
RSA 674:17;  

 To prevent the placement of structures or development of other land uses near wetlands that could 
contribute to the pollution of surface and groundwater;  

 To maintain ecological balances and conservation corridors along rivers, streams and drainage 
ways; and 

 To protect the following values associated with wetlands: 

(1) Groundwater quality and quantity. 

(2) Surface water quality and quantity. 

(3) Stormwater runoff quality, quantity and flood control. 

(4) Erosion and sedimentation control. 

(5) Nutrient transformation and uptake 

(6) Native flora and fauna.  

(7) Recreation and aesthetics. 

2. The function of wetlands. 

a. Wetlands remove pollution from waters that flow through them, and recharge underground aquifers. 
This protects and guarantees the town’s water supply. They store water during the wettest parts of the 
year and release it at a constant rate to maintain regular stream flows, thus preventing serious flooding. 

b. Wetlands provide critical breeding and nesting habitats for a wide variety of plants and animals, 
including migratory waterfowl and fish, and provide an array of commercial products, from cranberries 
and timber to fish and shellfish. They offer wide-spread opportunities for hunting, fishing, boating, 
nature study and photography, thus enhancing the quality of life. 

c. Wetlands, because of the gasses they emit and absorb, such as oxygen, nitrogen and carbon dioxide, 
help to maintain the planet’s atmospheric balance. 

3. Therefore, the purpose of this section is to: 

a. Encourage low-intensity uses which can be safely located in wetlands and are consistent with the 
purposes of this section. 

b. Prevent unnecessary and potentially excessive municipal expenditures for the provision of and/or 
maintenance of essential services and utilities that might be required as a result of misuse or abuse of 
wetlands, water bodies and associated uplands.  

c. Control and/or prevent the development of structures or land uses in and near wetlands which could 
contribute to the pollution of surface or groundwater or alter the character of the area. 
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d. Prevent the destruction of, or changes in, wetlands which could interfere with their ability to provide 
flood protection in wet periods and stream augmentation in dry periods. 

e. Preserve aesthetic quality, protect native flora and fauna and maintain ecological balance. 

f. Protect potential and existing water supplies and aquifers and protect property values. 

B. Definitions.  

As used in this section, the following terms shall have the meanings indicated: 

ALTER – Includes the following activities: 

a. Removal, translocation or change to the surface topography of soil. 

b. Modification of existing drainage characteristics, including disturbance of water levels, water table or 
water runoff patterns. 

c. Dumping, discharging or placement of fill of any kind. 

d. Placement of equipment or structures within the WPOD. 

e. Activities which have the potential of polluting areas within the WPOD. 

f. Introduction of non-native plant and animal species. 

APPLICANT – Any person requesting a determination, conditional use approval or special exception, as 
provided herein. 

BOGS – Peat or muck deposits of significant depths, characterized by a distinct group of plants which have 
adapted to the highly saturated acidic conditions. “Bogs” usually develop in undrained glacial depressions 
that lack surface water inflows or outflows. Typical vegetation includes sphagnum moss, leatherleaf, sheep 
laurel, cranberries, pitcher plant. Typical plant species include cotton-sedge, sweet gale, black spruce and 
larch. 

BOTTOMLAND FORESTS – Lowlands along streams and rivers which are periodically flooded. These are 
often forested and are sometimes called “floodplain forests.” Typical plant species include cottonwood, silver 
maple, red maple, sugar maple, black willow, sycamore and wood nettle.  

EMERGENCY PROJECT – A project which requires that work must be undertaken and substantially 
completed within thirty (30) days in order to avert an imminent danger to the public. 

HYDRIC SOILS – Soils which are saturated, flooded or ponded long enough during the growing season to 
develop anaerobic conditions in the upper part. “Hydric soils” are either organic (muck and peat) or mineral 
soil. “Hydric mineral soils” will have a seasonal high water table generally within twelve (12) inches of the 
surface, and a dominant soil color saturation that is considered low chroma (e.g., black or gray) within 
eighteen (18) inches of the surface. 

HYDROPHYTES – Macrophytic plant life growing in water, soil or on a substrate that is at least periodically 
deficient in oxygen as a result of excessive water content. 

MARSHES – Treeless wetlands dominated by soft-stemmed herbaceous plants. The surface of the “marsh” 
is covered with water year-round, though seasonal fluctuations in water depth are to be expected. “Marshes” 
range from the wet meadow variety to deep marshes which can be covered by several feet of water. Typical 
plants include cattail, reed, bulrush, willow, buttonbush, loosestrife, pickerelweed and smartweed. “Shallow 
marshes” (i.e., wet meadows) include soft rush, beak-sedge, tussock sedge, blue flag, sweet flag and joe pye 
weed. 

PERSON – Any individual, group of individuals, company, corporation, trust or any other legal entity, and 
its heirs, agents or assigns. 
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POLLUTION – Any substance that causes an adverse change in biological, chemical or physical properties 
of the environment. 

PRIME WETLAND – High value wetlands “that because of their size, unspoiled character, fragile condition, 
or other relevant factors, make them of substantial significance” as referred to in RSA 482-A:15, I-a.  These 
wetlands must be approved by vote of the town. 

STRUCTURE – A combination of materials assembled to give support, shelter or enclosure of persons, 
animals, goods, or property of any kind, such as buildings, towers, masts, sheds, roofed storage areas, 
swimming pools or other objects or equipment that will adversely affect the wetland values that the WPOD 
is designed to protect; and accessory facilities associated with the provision of utilities such as drains, wells, 
transformers and telephone poles, but not including driveways, walkways, signs and fences.  

SWAMPS – Areas where the water table is at or near the ground surface for a significant part (i.e.>2 weeks 
during the growing season of the year. The vegetational community consists mostly of trees and woody 
shrubs. Typical shrubs and trees include red maple, viburnum, speckled alder, highbush blueberry, American 
elm, yellow birch, eastern hemlock, white and green ash, silky dogwood and arrowwood. 

UPLANDS – All lands within 75 feet of a wetland or 100 feet of prime wetlands. 

WETLANDS – “Wetlands” means an area that is inundated or saturated by surface water or ground water 
at a frequency and duration sufficient to support, and that under normal conditions does support, a 
prevalence of vegetation typically adapted for life in saturated soil conditions. (Amended by ATM 03-08-2005 
by Art. 3-9) 

C. District boundaries. 

1. The Wetlands Protection Overlay District (WPOD) is hereby determined to include all wetlands, as 
defined in Subsection B above, and any uplands/non-wetlands within 75 feet of all wetlands and within 
100 feet of all prime wetlands. 

a. For purposes of this classification, “wetlands” must have at least one (1) of the following three (3) 
attributes: 

(1) At least periodically, the land predominantly supports hydrophytes. 

(2) The substrate is predominantly undrained hydric soils. 

(3) The substrate is non-soil and is saturated with water or covered by shallow water for at least 
thirty (30) consecutive days during growing season each year. 

b. “Wetlands” include but are not limited to: 

(1) Any freshwater wetland, which includes marshes, swamps, bogs and wooded bottomlands. 

(2) Any surface waters, such as lakes, ponds, rivers, streams and intermittent streams and land 
under said waters. 

(3) Any land subject to flooding. 

c. “Prime Wetlands” include any high value wetland that has been designated by town vote, as defined 
in Subsection B above and listed as follows: 

(1) Sip Pond Complex 

(2) Sportsman Pond Complex 

(3) Scott Pond Complex 

(4) Pierce Road Marsh 

(5) Martin Road Marsh 

(6) North Boyce Brook Marsh 

(7) Scott Brook Marsh North 

(8) Sip Pond Outflow Complex 
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(9) Royalston Road South 

(10) Holman Meadow (Royalston Rd Marsh) 

(11) Rockwood Pond 

(12) Jaffrey Road North 

d. Determinations of the boundaries between “wetlands” and “uplands” shall be made in accordance 
with methods outlined in the 1987 U.S. Army Corps of Engineers Wetland Delineation Manual Y-87-
1 and the Regional Supplement to the Corps of Engineers Wetland Delineation Manual: Northcentral 
and Northeast Region (Version 2.0 or as amended).  

2. The WPOD is an overlay zoning district.  When the WPOD is superimposed over another zoning district, 
the more restrictive regulations shall apply. 

D. Procedure.   

1. Any person planning to perform an activity or conduct work within the WPOD that would require a 
construction permit, subdivision approval, site plan review, etc., shall apply to the Planning Board for a 
conditional use permit.   

2. The applicant is strongly encouraged to schedule a preliminary consultation with the Planning Board 
prior to submitting a formal application.  The purpose of this consultation is to confirm the existence 
and location of wetlands relative to the proposed activity and to ensure that the applicant is aware of all 
applicable requirements prior to investing in the project. 

3. The applicant should refer to the “Wetlands of Fitzwilliam Map” for a general indication of wetlands 
areas.  The map is based on the wetland mapping project conducted by the town in 2016 and is available 
at the Town Hall. It should be noted that the map is a guide and does not prove or disprove the existence 
of wetlands or replace the need for on-site evaluation. 

4. Planning Board Review. 

a. The Planning Board shall schedule a public hearing at which the Board will first review the 
application to determine whether it is consistent with the purposes of this section. The applicant is 
responsible for defining the limits of work, extent of the WPOD, accurate delineation of the 
wetlands and providing information requested by the Board.  

b. The Planning Board may refer the application to the Conservation Commission for review and 
comment. 

c. Should the Planning Board or Conservation Commission require additional information or question 
the validity of the information supplied, an expert may be hired by the town to assist in the review. 
The costs of said services shall be the responsibility of the applicant. The applicant shall be 
responsible for an application fee and abutter notification fees for the public hearing, to be paid in 
advance.  

d. The Planning Board shall either: 

(1) Reject the application if, after a public hearing, it is determined not to be in compliance with 
the purposes of this section; or 

(2) Issue a Conditional Use Permit, in conjunction with the criteria described in Subsection D (5) 
below. 

(3) If the work meets the requirements in Subsection D (5) below, the Planning Board may 
authorize the proposed activities with a Conditional Use Permit and include any order of 
conditions as deemed necessary.  

5. Conditional use approval may be granted by the Planning Board (RSA 674:21) provided that the 
proposed activity complies with all of the following: 
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a. The activity is a productive and reasonable use of the land and is in compliance with the purpose 
of this section. 

b. Design, construction and maintenance methods are established to minimize detrimental impacts 
to the wetlands and/or associated uplands, and restoration is provided for. 

c. No reasonable alternative exists which would avoid wetlands alteration or lessen the impacts. 

d. The use for which approval is sought is not feasible on a portion of the lot which is outside of the 
WPOD. 

e. The design and construction of the proposed use will, to the extent possible, be consistent with the 
purpose and intent of this section. 

f. The total area of the altered WPOD does not exceed the lesser of five thousand (5,000) square feet 
or ten percent (10%) of the WPOD on the property. 

g. Best practices for work adjacent to a wetland are to be followed for construction.  (Amended by ATM 
03-10-1992 by Art. 10) 

h. The proposed use will not create a hazard to individual or public health, safety or welfare and will 
not diminish the wetlands values identified in Subsection A. 

6. Requirements. 

a. No septic tank, pump chamber or effluent disposal area shall be located within 75 feet of wetlands 
or 100 feet of prime wetlands for new construction. The expansion of an existing system to 
accommodate additional design sewage loading shall be considered as new construction.  

b. No new structure or building greater than one hundred (100) square feet in area shall be located 
within 75 feet of wetlands or 100 feet of prime wetlands. 

c. No parking areas may be located closer than 50 feet to wetlands and 75 feet of prime wetlands. 

d. No snow dumps may be located closer than 25 feet of any wetland, other than snow removal from 
a driveway or parking area on premise. 

e. Wetland areas, excluding bodies of water, may be used to satisfy minimum lot requirements, 
provided that seventy-five percent (75%) of the minimum required lot size is contiguous non-
wetland and that the contiguous non-wetland area is sufficient in size and configuration to 
adequately accommodate all required utilities, such as a wellhead and sewage disposal for on-site 
septic tanks and leach fields. 

f. Prior wetlands alterations on a piece of property shall be considered in the review of any further 
applications submitted pursuant to this section for that property. 

g. No underground fuel storage tank or tank containing other hazardous materials shall be placed in 
the WPOD.  

7. Exemptions.  

The following activities are exempt from the requirements of the WPOD or exempt from the procedural 
requirements as noted: 

a. Maintaining, repairing or replacing an existing and lawfully located structure or public utility, 
provided that the work conforms to the general standards adopted in this section. 

b. Emergency projects, which may commence prior to receiving authorization, provided that 
notification will be provided  to the Board of Selectmen within twenty-four (24) hours of 
commencement of work and an application will be submitted to the Planning Board within three 
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(3) business days and only that work necessary for abatement of the emergency is performed.  

c. The construction of a single driveway, of the minimum width practical, across an existing right-
of-way drainage swale, provided that the length of the disturbed area is less than thirty (30) feet, 
and no other access is feasible from the street.  

d. The construction of fences, footbridges, catwalks, footpaths or nature trails, provided that they are 
constructed on posts or piles where applicable to permit unobstructed flow of water and preserve 
the natural contour of the wetland.   

e. Forestry and tree farming, provided that the state forestry regulations, as described in the most 
recent issue of the UNH Cooperative Extension Manual titled “Best Management Practices for 
Erosion Control on Timber Harvesting Operations in New Hampshire,” are observed and that any 
alterations to topography and drainage patterns are restored to their original condition and that 
applicable wetlands values are not diminished. 

f. Agriculture, provided that no pesticides, fertilizers, waste from livestock, or any other substances 
that may enter and pollute the wetlands are used and that the normal drainage patterns are not 
altered.  

8. Other permits.  

Nothing in this section relieves the applicant of any responsibilities for meeting any applicable state or 
federal requirements, permit processes, etc. Proof of any necessary state and/or federal permits and/or 
approvals may be required as a condition of any approvals pursuant to this section. 

9. Time limit.  

The approving Board shall have the authority to issue approval subject to conditions, including time 
limitations as deemed appropriate. (Amended by ATM 03-10-1992 by Art. 14) 

10. Bonding/letter of credit.  

Prior to final approval pursuant to this section, the applicant may be required to submit a security to the 
Board of Selectmen. The security shall be in a form and amount, with surety and conditions satisfactory 
to the Selectmen and approved by Town Counsel, to insure that the construction has been carried out in 
accordance with the approved design. 

a. Burden of Proof.  

The applicant shall have the burden of proof by a preponderance of credible evidence that the 
proposed work will not have an unacceptable, significant or cumulative effect upon the wetland 
values protected by this section. Failure of the applicant to provide suitable evidence may be cause 
for denial. 

b. Severability.  

The invalidity of any provision of this section shall not affect the validity of any other provision 
nor any prior decisions made on the basis of the valid provisions of this section. 
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 CONDITIONAL USE PERMIT APPLICATION PROCEDURE 
 

 
          

          

  

 

     

 

 

          

    

 

     

          

          

          

          

          

          

          

          

          

          

          

          

          

          

  
 

       

  
 

       

          

          

          

   

 

      

          

          

          

          

  

 

       

          

          

   

 

      

     

  

   

          

          

     

  

  

 

          

          

          

          
 

 

Step 1:   
Determine whether the project is within the WPOD.  The applicant is strongly 

encouraged to meet with the Planning Board prior to filing a formal application. 

"Work" is anything that 
requires either a 

construction permit, 
subdivision, or site plan 

approval. 

STEP 2: 
Applicant applies for 

permit to do work in the 
WPOD. 

STEP 3: 
Applicant files for 

Conditional Use Permit 
approval from the Planning 

Board. 

Application must include 
a delineation of the 

WPOD relative to the 
proposed work. 

The Planning Board will 
forward a copy of the 

application to the 
Conservation Commission 
with request for comments. 

STEP 4: 
Planning Board schedules 

Public Hearing. 

STEP 5: 
At Public Hearing, 

Planning Board hears from 
abutters and considers the 

comments/ 
recommendations of the 

Conservation 
Commission. 

If approved 

If not 
approved 

Planning Board 
provides Applicant 

with written 
reasons for denial. 

Planning Board 
sends Notice of 
Decision to the 

Registry. 


