Town of Fitzwilliam
Zoning Board of Adjustment
September 12, 2024

ZBA Members Present: Susan Massin, Chair; Susan Silverman, Vice Chair; Coni Porter; Bill Pine; Jason Drew,
Alternate; Susan Irvings, Alternate; and Nancy Carney, Selectmen Representative.

ZBA Members Absent:

Staff Present: Lori Nolan, Land Use Coordinator.

Guests Present: Mike Piquette; Michael Atkins; Mike Rossi; Ed Rogers; Dave Tighe; Chelley Tighe; Sandra
Millar; Jim Millar; Barbara Young; Suzanne Gray; and Nicholas Sampson (remote).

Call to Order: Chair Susan Massin called the meeting to order at 7:00 PM and held roll call.
With one member absent, Jason Drew was seated as a voting member.

Public Hearing

Re-Hearing of Case #24-03: Michael Piquette appeal from an Administrative Decision by the Board of Selectmen
under Article 10, Section 127-44 and 45 alleging that the Board of Selectmen erred by issuing an after-the-fact
construction permit for Fitzwilliam LLC for a business use within a Rural zoning district without conditions, site
plan review, or variance at 179 NH Route 12 North. [Map 15, Lot 29 — Light Industrial/Rural Districts]. Fitzwilliam
LLC alleges that the Zoning Board of Adjustment did not provide Fitzwilliam LLC proper notice of the hearing and
decision of the case.

Massin welcomed representatives of Turnkey Lumber to the meeting, including Mike Rossi (General Manager),
Michael Atkins (legal counsel), and Ed Rogers (civil engineer). Massin gave a short summary of the case, stating
that the ZBA found in April 2024 that the construction permit was issued in error. However, Turnkey Lumber filed
a re-hearing request, which was granted. Turnkey raised issues with timeliness of the submitted application and
if the applicant had proper standing.

Massin explained that the construction permit was approved by the Board of Selectmen on April 26, 2023. The
Planning Board conducted a site walk on October 6, 2024, in which Piquette attended. On December 23, 2023,
Piquette filed an appeal with the ZBA. According to RSA 677:2, there is a strict 30-day filing requirement for
appeals. This application was filed more than 30 days afterwards.

Massin moved to dismiss the appeal of Michael Piquette (“Appellant”) from an Administrative Decision
under Article 9, Section 127-39:A, which granted a construction permit on April 26, 2023 for a 30x30 foot
accessory building for Fitzwilliam LLC for a business use within a Rural zoning district without
conditions, site plan review, or variance at 179 NH Route 12 North, [Map 15, Lot 29 - Light Industrial/Rural
Districts] as untimely. Silverman seconded.

Discussion:

Piquette commented that during the first hearing, the ZBA determined that the application was filed in a timely
manner. He appealed to the correct authority, which was the Board of Selectmen, before appealing to the ZBA.
The Board of Selectmen delayed matters as it took them 45 days to send the decision to the Planning Board. He
felt that case law supports this timeline. Massin explained that the ZBA's jurisdiction only begins when a timely
application has been submitted. Piquette stated that he appealed within 30 days of the Board of Selectmen
declining to conduct a re-hearing. Massin and Porter further explained that the ZBA has a very narrow purview,
which they must act within.

Massin moved to close fact finding and move to deliberations. Silverman seconded. Motion passed
unanimously.
Yes: 5 [Massin; Silverman; Porter; Pine; Drew]; No: 0; Abstained: 0

Massin moved to dismiss the appeal of Michael Piquette (“Appellant”) from an Administrative Decision
under Article 9, Section 127-39:A, which granted a construction permit on April 26, 2023 for a 30x30 foot
accessory building for Fitzwilliam LLC for a business use within a Rural zoning district without
conditions, site plan review, or variance at 179 NH Route 12 North, [Map 15, Lot 29 - Light Industrial/Rural
Districts] as untimely. Silverman seconded. Motion passed unanimously.

Yes: 5 [Massin; Silverman; Porter; Pine; Drew]; No: 0; Abstained: 0
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Public Hearing
Case #24-12: SLX Fitzwilliam LLC appeal of an Administrative Decision by the Planning Board under Article 9,

Section 127-38:A alleging that the Planning Board erred by requiring a variance related to its use of a portion of
the property at 179 NH Route 12 North. [Map 15, Lot 29 — Light Industrial/Rural Districts]

Massin welcomed representatives of SLX Fitzwilliam to the meeting, including Mike Rossi (General Manager for
Turnkey Lumber), Michael Atkins (legal counsel), and Ed Rogers (civil engineer).

Atkins presented stating that the town is municipally estopped. This property has been in continuous use for
commercial and industrial purposes. Failure to grant a variance would be considered taking of property. The
entire lot shown was used for commercial/industrial to all prior owners since at least 1982. The entirety of the lot
has only been used for commercial and industrial use.

Atkins explained that in 2017, his client obtained title to the property. They inherited many problems associated
from previous owners. All town records indicted the entirety of the lot was commercial/industrial. In 2019, Turnkey
representatives met with the Planning Board in regards to their business. Turnkey went through site plan review
and the use was approved at this location. Atkins showed the ZBA tax cards that show this property was taxed
as a commercial/industrial property since at least 2004.

Atkins then reviewed a series of aerial photos.

1975 — Water towers were constructed. They were used for fire suppression for building and town.

1986 — Installed septic and leech field. Additional land was cleared.

1987 — Town adopted the zoning ordinance and official zoning map.

1989 — Town approved a site plan review. The map shows activities in the rural zone, including areas

designated for waste material and rubble pile. There is presence of gravel parking, and an access road

to stockpile.

e 1990 - Operational approval granted for septic.

e 1993 — Land continues to be cleared. There is uncertainty of what activities occurred; though most likely
used for stockpile.

e 2003 - Land continues to be cleared.

e 2011 — No changes to property and no variance was required

Porter asked who added the super-imposed zoning district lines. Atkins stated they were added now to allow
ZBA to see where the zoning lines are.

Massin mentioned that Concord Industries closed in 2008 and CR Bard closed earlier. The matter being
discussed tonight is the current use for that property after the land had been abandoned. Atkins disagreed. He
stated that Turnkey representatives met with the town and received assurances Turnkey would be able to do
what they wanted with the lot. They then purchased the lot. Atkins felt the town misrepresented information as
no one ever required this property to obtain a variance. Porter asked if there is anything from the Town showing
these misrepresentations. Atkins stated that the tax cards and all other records show this property is
commercial/industrial.

Silverman explained that zoning districts were set-up in 1987. The Route 12 corridor was set-up for industrial
use. The northern section was to be an overlay, while the southern section would be the entire lot. It is her
understanding that every property affected was notified of the change. She felt it is hard to believe that no one
knew this information. Atkins disagreed as none of that information was contained in the property folder and all
tax records show this property as commercial/industrial in its entirety. Massin did not feel that tax cards can be
used for zoning purposes for the fact that tax records are notoriously inaccurate.

Atkins pointed to the Site Plan Review application submitted in 2019. The zoning district was listed as light
industrial. The site map showed activities beyond the rural zoning line. The Planning Board approved the Site
Plan without requiring a variance. That map showed there would be storage outside of the building and out back.
Turnkey relied on this information and therefore has been municipally estopped. Atkins further explained that the
Town was actively searching for someone to purchase the property and clean it up. No prior owner was required
to obtain a variance, there was no legal abandonment and the property has been continuously used for
commercial/industrial use since at least 1982.

Atkins then requested that if anyone has prejudged this case or has any bad faith to recuse themselves. Porter
asked why he would mention that and if he had an issue with a board member, he needed to be more direct.
Atkins wanted to remind board members of their obligation. He commented that the Planning Board held 32 total
meetings and discussed Turnkey in 19 of those meetings over a two year period without any representatives
present. Out of those 19 times, 15 were specifically listed on the agenda with no notice to Turnkey. The Planning
Board chair recused from the case but still participated. Massin asked the relevance of this. Atkins felt this is a
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product of bad faith. It makes Turnkey to be a bad actor even though they knew nothing of discussions occurring.
Atkins has asked to speak with any complainant to provide clarity but there was no cooperation. Atkins felt that
not being able to use the entire property is an unconstitutional taking of land.

Massin explained that this property was abandoned. It sat vacant for many years. There were some small
businesses that used the parking lot for retail sales, but there was no industrial use. She read Chapter 127-D:5
and stated that applicants must conform to zoning and can no longer enjoy non-conforming relief.

Barbara Young, Planning Board chair for this case, explained that the Planning Board reviewed the approved
Site Plan and map from 2019. At the time, the Planning Board only approved what was submitted which
conformed to zoning as all activities were contained to the industrial zone. Because activity has expanded to the
back portion of the lot which is zoned rural, the Planning Board required Turnkey to obtain a variance before
further Site Plan Review could be done. Young explained that this is standard procedure when a business
expands beyond an approved Site Plan Review. The need for a variance has nothing to do with cutting of trees.
It has to be with the industrial use. Young explained that the Planning Board became involved after a series of
complaints were submitted. They became aware of many of the issues during an October 2023 site walk, in
which Turnkey received a list of issues. The storage building is being used a vehicle repair. The land had been
substantially altered, which required an after-the fact Alteration of Terrain permit from NHDES. There is a vast
amount of materials being stored in the back of the lot, which has created noise issues. There is no respect to
setbacks. Though not a Planning Board item, there have been complaints of employees using an adjacent
property as a bathroom.

Drew did not feel that Turnkey is being singled out as others have been required to obtain variances. He felt that
zoning maps are readily available online and at Town Hall before Turnkey filed their site plan review application
in 2019. He pointed out that the Master Plan zoning map shows the zoning districts.

Atkins disagreed. He stated that there was never a time when the septic system was not in use. Only Turnkey
has been required to get a variance. There is no manufacturing occurring in the rural zone; only the storage of
raw materials. He stated that he is happy to meet publically or privately with anyone to discuss violations. But the
town has misrepresented information.

Porter mentioned that the high priority item in the Master Plan is to protect the rural character. Massin asked why
such an objection to a variance. Atkins did not feel Turnkey is required to obtain a variance by matter of law.
However, they would like this matter settled so they can continue with their Site Plan Review before the Planning
Board.

Carney explained that the water towers have been empty for quite some time as there was no insulation or power.
The system was not operational when Turnkey purchased the property due to theft of system pieces, including
the copper pipes. She has no knowledge of the town ever needing use of the tanks.

Suzanne Gray, Upper Troy Road, explained that she has recused herself from the Planning Board for this case.
She asked the ZBA to refer to the June 4, 2019 site plan review that states there will be no changes to the
landscaping or property. However, Turnkey is now using the entire property for manufacturing and all inventory
is for manufacturing. Massin asked if there was any discussion about the rural district during their Site Plan
Review. Gray could not recall but stated that the Planning Board can only review what is in front of them. She
commented that a business of this nature must do their due diligence and be honest with town officials.

Mike Piquette, applicant, suggested that the ZBA conduct a site walk if there are any questions. He also stated
that the activities being conducted are not permitted.

Dave Tighe, abutter, presented a survey that he marked up showing that Turnkey is not respecting setbacks,
requires an Alteration of Terrain permit, has created an area for run-off to go towards the wetlands and Bowker
Pond, and is conducting activities within a wetland. He also showed the ZBA a photo of the debris pile.

Young stated that since the last Planning Board meeting with Turnkey, Turnkey continues to make changes to
the land. The property is not the same as it was 6-9 months ago.

Atkins requested that all the submitted information be stricken from the record as they were not properly
submitted. He explained that there has been no expansion into the rural zone. There has been basic expansion
to support the business.

Massin stated that property abandonment is the issue here and, as explained earlier in the hearing, a variance
is needed.

Pine agreed. After he looked at the evidence, ignoring all the “noise”, there was clear property abandonment and
a variance would then be needed.
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Atkins felt that the opposing representatives have a coordinated plan to cease Turnkey’s existence. There is
more to this than abandonment. Massin stated that the ZBA has a narrow purview and that is not relevant to the
ZBA’s work.

Drew felt that a lack of enforcement in the past does not stop someone from properly enforcing today.

Rogers stated that the existence of the water towers and the approved use of the towers in 2019 negates any
need for a variance. Atkins added that Turnkey became aware of the rural zone when going through the Alteration
of Terrain permitting process.

Drew understood the explanation around the water towers. They are many feet into the rural zone according to
the site plan review map. However, that does not open the door to work in the entirety of the property.

Atkins stated the Planning Board requested an amended site plan review, but now requires a variance. He asked
why the Planning Board cannot give an exhaustive list of all the issues. Young explained that enforcement and
violations are the purview of the Board of Selectmen; not the Planning Board. She explained that the Planning
Board cannot review Turnkey’s amended site plan review until a variance is granted. This includes all activity in
the rural zone, like buildings, inventory, and machinery. Turnkey must also adhere to setbacks requirements,
noise and lighting restrictions.

Porter moved to close fact-finding and move to deliberations. Pine seconded. Motion passed.
Yes: 4 [Massin; Drew; Porter; Pine]; No: 0; Abstained: 1 [Silverman]

Massin found there was clear abandonment. The septic system and water towers were present but were not in
use. This application requires a variance.

Porter agreed and found that the use of the land has changed. She requested that this be remanded back to the
Planning Board for a full list of required variances.

Drew commented that abandonment of a property does not require the town to take it over. He found that this
property was clearly abandoned and Turnkey has expanded after an approved site plan review.

Pine agreed with Drew.

Silverman commented that the ZBA must know exactly which variances are needed. Carney commented that
BoS sent a letter to Turnkey, in which Turnkey addressed most items. Some items at the state level are still
pending. But there is a need to know all the items for all sides. The BoS is trying to work together so that the
Town can resolve this issue. Drew agreed. He is not arguing the need for a variance, but needs to know which
variances are required.

Massin moved that the Administrative Decision by Planning Board requiring a variance for industrial
activities within a rural zone should be upheld as the Planning Board correctly interpreted the zoning
and permitted use requirements; and that the Planning Board requirement that SLX Fitzwilliam obtain a
variance as part of their amended site plan review be affirmed. Porter seconded. Motion passed
unanimously.

Yes: 5 [Massin; Silverman; Porter; Pine; Drew]; No: 0; Abstained: 0

REVIEW OF MINUTES: Deferred
MEMBERSHIP

Massin moved to recommend to the Board of Selectmen Jason Drew as a full member of the ZBA.
Silverman seconded. Motion passed unanimously.
Yes: 5 [Massin; Silverman; Porter; Pine; Drew]; No: 0; Abstained: 0

With no further business to discuss, Silverman moved to adjourn the meeting. Massin seconded. Motion
passed unanimously.
Yes: 5 [Massin; Silverman; Porter; Pine; Drew]; No: 0; Abstained: 0

The meeting was adjourned at 8:41pm.

Respectfully submitted

Lori Nolan
Clerk/Land Use Coordinator

Minutes approved as amended on November 12, 2024.
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