Town of Fitzwilliam
Zoning Board of Adjustment
July 9, 2024

ZBA Members Present: Dan Sutton, Chair; Susan Massin, Vice Chair; Susan Silverman; Bill Pine; Jason Drew,
Alternate; Susan Irvings, Alternate; and Tom Rothermel, Selectman’s Representative.

ZBA Members Absent: Coni Porter.

Staff Present: Lori Nolan, Land Use Coordinator.

Guests Present: Mike Piquette; Marc Tieger; Larry Alvarez; Michael Atkins; Mike Rossi; Ed Rogers; Jason
Bielagus; Peter Greenan; William Gordon; and Suzanne Gray (remote).

Call to Order: Chair Dan Sutton called the meeting to order at 7:00 PM and held roll call.
With one member absence, Jason Drew was seated as a voting member.

Public Hearing
Case 24-09: Marc Tieger/William Gordon (property of Towle Revocable Trust) appeal for Variances under

Article 4, Section 127-16.1 and Article 5, Section 127-19:A to permit construction of a single-family dwelling within
the 75 foot wetlands setback, 100 foot front setback, and 50 foot side setback at NH Route 12 South. [Map 8,
Lot 39 — General Industrial District]

Sutton welcomed Marc Tieger (real estate agent), Larry Alvarez (civil engineer), and William Gordon (builder) to
the meeting.

Tieger explained that they spent time with NHDOT to determine where the right-of-way ends and the property
begins. NHDOT confirmed that the road has not changed in this area since 1969. The right-of-way is measured
from the center of the road. The pins are still present and in the area of where the original cabin was located.
Alvarez confirmed the setbacks: 50 feet from the road to pin, then 30 feet from pin to building envelope; 48 feet
to the wetlands; and 13 and 21 feet to the side property lines.

Sutton commented that the setbacks are larger for an industrial lot compared to a rural lot. Silverman commented
that the lot has been permitted for residential use and is wooded and wet.

Alvarez confirmed that the building envelope allows for a garage to be built, but he is unsure if the buyer will want
one or not.

Sutton moved to close fact finding and move to deliberations. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Drew; Silverman; Pine]; No: 0; Abstained: 0

Sutton moved to accept the following findings of fact. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Drew; Silverman; Pine]; No: 0; Abstained: 0

Findings of Fact

1. The ZBA previously approved a variance for this lot to permit residential use within the general industrial
zone, which would otherwise not be permitted.

2. The Applicant requested three variance to reduce the front setback from 100 foot to 80 feet, the wetlands
setback from 75 feet to 48 feet, and the sides from 100 to 87 and 79 feet.

3. The lot is small for the area at 0.64 acres in size, with wetlands to the rear, and an irregular trapezoid
shape.

4. The lot is virtually unbuildable without the requested variance with the building envelope being the only
practical location for a residential building considering the septic, well, and their required setbacks.

Five mandatory variance criteria were discussed and voted as follows:

Criterion #1: The variance will not be contrary to the public interest; and
Criterion #2: The spirit of the ordinance is observed.
Yes: 5 [Sutton; Massin; Drew; Silverman; Pine]; No: 0; Abstained: 0

Findings: The zoning ordinance requires a 100-foot setback from the road for industrial district lots to prevent
overcrowding, preserve the rural character and promote public health and safety. The Board found that
constructing a residential single-family dwelling in the industrial zone would not unduly or markedly frustrate
the purposes of the ordinance or be injurious to the public. The proposed structure will not interfere with any
sight lines on the road or encroach on any surrounding properties. The area has a mixed use of both
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commercial and residential. The Board determined there would be no conflict with the spirit of the zoning
ordinance.

Criterion #3: Substantial justice is done.
Yes: 5 [Sutton; Massin; Drew; Silverman; Pine]; No: 0; Abstained: 0

Findings: The Board found that allowing the requested variances will provide a significant benefit to the
Applicant by permitting residential development of this lot which would otherwise be difficult, if not impossible,
to develop. The only abutter in sight of this property is in favor of the application, and no evidence of potential
harm to abutters or the public was received. Accordingly, the Board found that the tangible benefit to the
Applicants clearly outweighs any potential harm to the public.

Criterion #4: The values of surrounding properties are not diminished.
Yes: 5 [Sutton; Massin; Drew; Silverman; Pine]; No: 0; Abstained: 0

Findings: The only abutter in sight of this property is in favor of the application, and no tangible evidence of
potential harm was received. The Board noted that this property is a vacant lot with minimal setbacks.
Allowing a single-family residential home with minimal setbacks will have less negative impact on the
neighborhood than an industrial building.

Criterion #5a: No fair and substantial relationship exists between the general public purposes of the ordinance
provision and the specific application of that provision to the property.
Yes: 5 [Sutton; Massin; Drew; Silverman; Pine]; No: 0; Abstained: 0

Findings: The property, which was used for residential purposes prior to the enactment of the industrial
zone, is small, oddly-shaped and features topography that slopes dramatically to the back line which
distinguishes it from surrounding properties. For these reasons, the Board concluded that there is no fair and
substantial relationship between the stricter setback requirements in the industrial zone and their application
to this property such that denial of the requested variances would result in a substantial hardship.

Criterion #5b: The proposed use is a reasonable one.
Yes: 5 [Sutton; Massin; Drew; Silverman; Pine]; No: 0; Abstained: 0

Findings: Residential use of the property in a neighborhood that is residential is reasonable.
Conditions
1. Applicant must obtain Conditional Use Permit from Planning Board prior to construction.

Therefore, the Board voted to approve the application of Marc Tieger/William Gordon (property of Towle
Revocable Trust) for Variances under Article 4, Section 127-16.1 and Article 5, Section 127-19:A to permit
construction of a single-family dwelling within the 75 foot wetlands setback, 100 foot front setback, and 50 foot
side setback at NH Route 12 South. [Map 8, Lot 39 — General Industrial District], subject to conditions.

Public Hearing
Case #24-11: Peter and Shelly Greenan appeal of an Administrative Decision by the Board of Selectmen denying

the application for approval of a septic system to be used with a recreational trailer at Johnson Road. [Map 36,
Lot 23 — Rural District]

Sutton welcomed Peter Greenan, property owner, and Jason Bielagus, legal counsel, to the meeting. The LUC
confirmed that proper notice was given and that no abutters were in attendance or provided comment.

Sutton asked for Selectman Rothermel to give an explanation on why the septic design was denied. Rothermel
explained that the Housing Appeals Board based their decision on a lot that is not what you see now. The lot
was a wetland and without flat topography. In heavy rains, the lot had lots of puddles. Now the lot is flat.

Massin asked if the BoS based their decision on a ZBA decision. Was the septic denied based on the fact that it
would make the structure permanent? The ZBA then reviewed the BoS denial letter that was sent to the
Greenans, dated May 1, 2024.

Sutton moved that the ZBA has jurisdiction to review this case. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Drew; Silverman; Pine]; No: 0; Abstained: 0

Bielagus began his presentation requesting that the ZBA reverse the BoS denial and grant local approval of the
septic design. The BoS decision was unreasonable and unlawful as the BoS denied the plan based on the original
septic design for a one-bedroom house and porch. This design is for an existing camping trailer. The decision
was also based on a Housing Appeals Board decision, but the HAB order gave no opinion on the septic. The
HAB decision was about permitting construction within the front and wetlands setbacks. The ZBA has not ruled
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on the septic. The denial referred to the status of the lot as being unbuildable. However, the HAB decided
setbacks and found the Greenans met the criteria on all counts except for hardship. The septic design complies
with NHDES regulations and was not part of the HAB decision.

Both Sutton and Silverman questioned if the septic design was different. It is in the same location with the same
size holding tank. Greenan confirmed it is the same septic system, but connected to different structures.
Silverman stated the review is of the septic, not any structures.

Rothermel stated that he had no comment in regards to what Bielagus presented with the exception of stating it
is the same septic design and plan — the same location, size, and proximity to the wetlands.

Sutton felt that the letter from the BoS to the Greenans was hard to follow if there were errors or just unclear.
Sutton explained the options that the ZBA had in front of them (reverse and grant septic; remand back to BoS for
clearer denial reasons; or deny appeal)

Silverman stated that the entire lot is within the WPOD. She visited the lot a few years ago and is unsure if any
changes have been made to the lot since then. However, the lot was very different than when the Greenans first
purchased it. The lot has been cleared of trees with site work done.

Bielagus stated that the HAB and Town determined that the lot can be used with an RV. The lot is appropriate
for an RV and the septic is designed for a RV. A holding tank is better for the environment than a RV holding
tank and the septic holding tank will be further from the wetlands than the RV.

Greenan confirmed that the RV will not leave the property. State laws require RVs to be anchored to the ground
if parked for more than six months.

Bielagus referenced Burrows vs City of Keene. The Town of Fitzwilliam is denying use of the lot as the septic is
consistent with the HAB order. Drew questioned how a lack of a septic holding tank is the same as denying use
of the property. Greenan stated that there will be 30-40 additional trips of waste disposal. Rothermel added that
the additional trips still does not deny them use of the property.

Greenan commented that if you are connected to water for three weeks or more, it is required to have a septic.

Sutton moved to close fact finding and move to deliberations. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Drew; Silverman; Pine]; No: 0; Abstained: 0

Massin moved to grant the appeal, but remand the case back to the BoS for reconsideration and issuance
of a cleared decision with reasons in regards to the local septic approval for Peter and Shelly Greenan
at Johnson Road, [Map 36, Lot 23]. The ZBA takes no position on the case. Silverman seconded. Motion
passed unanimously.

Yes: 5 [Sutton; Massin; Drew; Silverman; Pine]; No: 0; Abstained: 0

Public Hearing
Re-Hearing of Case #24-03: Michael Piquette appeal from an Administrative Decision by the Board of Selectmen

under Article 10, Section 127-44 and 45 alleging that the Board of Selectmen erred by issuing an after-the-fact
construction permit for Fitzwilliam LLC for a business use within a Rural zoning district without conditions, site
plan review, or variance at 179 NH Route 12 North. [Map 15, Lot 29 — Light Industrial/Rural Districts]. Fitzwilliam
LLC alleges that the Zoning Board of Adjustment did not provide Fitzwilliam LLC proper notice of the hearing and
decision of the case.

Sutton opened the hearing by stating that it has been brought to the Board’s attention that the motion to grant
Turnkey’s request for rehearing made and approved at the Board’s June meeting may not have been properly
seconded prior to the vote on the motion. Accordingly, he reoffered the motion so that it can be properly seconded
prior to a vote by the Board members. Sutton read the following:

The basis for the motion to grant Turnkey’s request for rehearing, as discussed at the June meeting, is as follows:

The Board by unanimous vote at the January 2024 meeting continued the hearing on Mr. Piquette’s appeal to
February 13, 2024 meeting or until the Planning Board finishes their site plan review with Turnkey.

At the Board’s regular April monthly meeting on April 9, 2024, the Board, based on information that the site plan
review proceeding before the Planning Board had concluded without a resolution, deliberated on the merits of
the Appeal and determined that the after-the-fact construction permit issued by BoS to Turnkey without any
variance having been approved by the ZBA for continuance of non-permitted uses in the Rural Zoning District
was in error and, therefore, invalid and void.
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The Board’s belief that the site plan review proceeding before that Planning Board had concluded was in error
as demonstrated by the Planning Board’s minutes of its April 16, 2024 meeting.

Turnkey did not attend the Board’s April 2024 meeting or the February or March 2024 meetings based on its
belief that the Board’s hearing on the appeal remained continued until the Planning Board concluded its site plan
review; and while Turnkey’s request for rehearing was not filed within the 30-day limitation period established by
RSA 677:2, the particular facts and circumstances warrant equitable tolling of the limitation period.

The Board’s determination that Turnkey’s request for rehearing is timely is consistent with Bosonetto v. Town of
Richmond, 163 N.H. 736, 742-43 (2012) where the New Hampshire Supreme Court stated as follows with respect
to application of the doctrine of equitable estoppel to a request for rehearing which was effectively asserted by
Turnkey at the last meeting in response to Appellant Piquette’s claim of untimeliness:

Assuming that the doctrine of equitable estoppel is applicable to these circumstances, to prevail on his estoppel
claim, the petitioner must demonstrate that: (1) a representation or concealment of material fact was made by
the Town and the Town had knowledge of that fact; (2) the petitioner was unaware of the truth of the matter; (3)
the representation was made with the intention of inducing the petitioner to rely upon it; and (4) the petitioner
reasonably relied upon the representation to his detriment.

In this case, the record shows that: (1) the Board made a representation of material fact during the January 2024
regarding continuance of the hearing on the Appeal and when it would proceed to hear the merits; (2) Turnkey
was unaware that the Board would take up the merits of the Appeal on April 9, 2024; (3) the representation
regarding continuance was made with the specific intention that all parties would rely upon it; and (4) Turnkey
reasonably relied on the Board’s representation to its detriment. Accordingly, Turnkey has met its burden of
proving entitlement to relief under the doctrine of equitable estoppel. Indeed, denial if its request for rehearing
on timeliness grounds in the particular facts and circumstances of this case would amount to a denial of due
process.

Therefore, Sutton moved that the Board grant the motion for rehearing and vacate the Notice of Decision
issued in this matter on April 26, 2024 on the ground that the record demonstrates, as asserted by
Turnkey in its request for rehearing, that the decision was made without Turnkey, an interested party,
having been provided with notice and a full and fair opportunity to be heard on the merits of the Appeal
of Michael Piquette from the Board of Selectmen’s (“BoS”) administrative determination to issue an after-
the-fact construction permit to Turnkey. Pine seconded. Motion passed.

Yes: 4 [Sutton; Massin; Drew; Pine]; No: 1 [Silverman]; Abstained: 0

Piquette felt this motion failed to resolve any of his concerns. Michael Atkins objected to allowing the public to
speak. Sutton asked Atkins if there were any topics that he wanted to contest in regards to the appeal of the
after-the-fact construction permit. Atkins stated that procedurally, the appellant would have the burden to prove
the case and then Turnkey would respond.

Piquette requested that RSA 677:3 paragraph 1 be read into the record. Sutton stated that the grounds for re-
hearing are procedural. The original decision has been vacated due to denied due process as previously
explained. The motion was valid and the re-hearing was granted.

Piquette stated his case explaining that the structure in question in the after-the-fact construction permit
application is in a rural zoning district and is more than 530 feet from Route 12. This requires a variance.

Atkins responded stated that this appeal is from a non-abutter. Atkins referred to the January 2024 ZBA minutes
stating a policy to not hear simultaneous cases between boards. Turnkey has not completed its work with the
Planning Board. Atkins requested if the ZBA is not following the policy laid out at the January 2024 hearing, then
the ZBA needs to state that.

Sutton explained there were originally two appeals that were similar and the ZBA joined the two cases. The Tighe
appeal was parallel to the Planning Board proceedings and the ZBA had hoped the Planning Board proceedings
would have clarified things. However, the Piquette appeal was more focused and not dependent on the Planning
Board. The ZBA therefore motioned to separate the two cases and move forward with the Piquette appeal. Sutton
stated that a departure from policy on such a narrow and focused case is appropriate. The BoS had alluded that
the case may be resolved soon however the RSA'’s state that cases must be decided within 90 days. Massin
agreed and felt the Planning Board proceedings were dragging on. This allowed the ZBA to move forward and
not tie up their docket.

Sutton moved to grant the hearing due to the nature of the case and the high likelihood that the Planning
Board will not resolve the case soon. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Drew; Silverman; Pine]; No: 0; Abstained: 0
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Atkins requested that Tom Rothermel recuse himself from the case as there is conflict by bias. He pointed to the
ZBA Rules of Procedures which discuss disqualifications. Atkins had reason to believe that Rothermel had
assisted parties in the matter, had prejudice, and has formed a pre-opinion. Massin felt it was the BoS job to
have opinions. Sutton and Silverman stated the BoS representative does not have a vote on the ZBA. Atkins
stated that Rothermel chaired the case when it was before the Planning Board, which was prior to his election to
the BoS. Sutton took recusals seriously but was unsure of jurisdiction to force a recusal. Silverman did not feel it
was appropriate for Atkins to tell the ZBA how to run their meetings. Atkins requested an empowered but non-
binding vote on the matter.

Rothermel stated he will recuse from the case for the good of the Town and the ZBA but requested the case be
continued so another BoS representative could be present. Sutton felt the ZBA could no longer continue without
a ZBA representative.

Massin moved to continue the case until August 13 at 7:00pm. Sutton seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Drew; Silverman; Pine]; No: 0; Abstained: 0

REVIEW OF MINUTES

After a brief discussion and two minor edits, Sutton moved to accept the minutes of June 11, 2024 as
amended. Silverman seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Drew; Silverman; Pine]; No: 0; Abstained: 0

NEW BUSINESS

Officer Elections:

Sutton stated that due to his relocation, he will not be chair. He will remain as a member or alternate until he
moves.

Massin stated that she is willing to undertake the role of chair but will be more of a facilitator. She felt that the
chair role should rotate every year. She complimented the make-up of the board.

Massin moved to be chair of the ZBA for a one year term. Sutton seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Drew; Silverman; Pine]; No: 0; Abstained: 0

Massin moved for Susan Silverman to be vice chair of the ZBA for a one year term. Pine seconded. Motion
passed unanimously.
Yes: 5 [Sutton; Massin; Drew; Silverman; Pine]; No: 0; Abstained: 0

Massin moved for Lori Nolan to be clerk of the ZBA for a one year term. Sutton seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Drew; Silverman; Pine]; No: 0; Abstained: 0

With no further business to discuss, Silverman moved to adjourn the meeting. Sutton seconded. Motion
passed unanimously.
Yes: 5 [Sutton; Massin; Drew; Silverman; Pine]; No: 0; Abstained: 0

The meeting was adjourned at 8:44pm.

Respectfully submitted

Lori Nolan
Clerk/Land Use Coordinator

Minutes approved as amended on August 13, 2024.
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