Town of Fitzwilliam
Zoning Board of Adjustment
June 11, 2024

ZBA Members Present: Dan Sutton, Chair; Susan Massin, Vice Chair; Coni Porter; Susan Silverman; Bill Pine;
Jason Drew, Alternate; and Tom Rothermel, Selectman’s Representative.

ZBA Members Absent: Susan Irvings, Alternate.

Staff Present: Lori Nolan, Land Use Coordinator; and Carol Ann Rocheleau, Health Officer (remote).

Guests Present: Mike Piquette; Chelley Tighe; Dave Tighe; Michael Walden; Stephen Fletcher; Marc Tieger;
Larry Alvarez; Michael Sousa, Sr; Kevin Towle; Suzanne Gray (remote); Terry Silverman; Michael Atkins; Mike
Rossi; and Ed Rogers.

Call to Order: Chair Dan Sutton called the meeting to order at 7:00 PM and held roll call.

Public Hearing, continued
Case #24-06: Shaun and Tania Curley appeal for Variances under Article 4, Section 127-16.1 and Article 5,

Section 127-19:A to permit construction of a single-family dwelling within the 75 foot wetlands setback and 50
foot front setback at NH Route 119 West. [Map 28, Lot 35 — Residential District]

Silverman recused herself from the case. Drew was seated as a voting member.

The applicants were not in attendance for this meeting. This was the third continuance of the case with no activity
or progress.

Sutton moved to dismiss Case #24-06 for Shaun and Tania Curley appeal for Variances under Article 4,
Section 127-16.1 and Article 5, Section 127-19:A to permit construction of a single-family dwelling within
the 75 foot wetlands setback and 50 foot front setback at NH Route 119 West, [Map 28, Lot 35 — Residential
District], without prejudice. Massin seconded. Motion passed unanimously.

Yes: 5 [Sutton; Massin; Porter; Drew; Pine]; No: 0; Abstained: 0

Silverman returned as a voting member.

Public Hearing
Case 24-09: Marc Tieger/William Gordon (property of Towle Revocable Trust) appeal for Variances under

Article 4, Section 127-16.1 and Article 5, Section 127-19:A to permit construction of a single-family dwelling within
the 75 foot wetlands setback, 100 foot front setback, and 50 foot side setback at NH Route 12 South. [Map 8,
Lot 39 — General Industrial District]

Sutton welcomed Marc Tieger, real estate agent, and Larry Alvarez, civil engineer, to the meeting. Tieger
explained they are seeking variances from dimensional and wetland setbacks. The single family home building
envelope will be 80 feet from Route 12, and then 13 and 21 feet respectively to each side property lines. They
measured from the edge of the pavement and not from the centerline. Tieger explained that they are requesting
a variance for a building envelope to allow for maximum flexibility for a future garage and/or deck, etc. The lot
will be sold as built to suit. The lot is currently tree covered with the only open space being the driveway. The
property slopes steeply in the back so they plan to build a house with a walk-out.

Massin asked if the building envelope would be 48 feet to the wetlands. Alvarez confirmed that is correct.

Porter asked what led to deciding on a three-bedroom house. Tieger explained that it was a market decision.
The market prefers a first floor bedroom with two additional bedrooms upstairs.

The Board reviewed a registered survey from October 13, 2009. It showed the property pin is 45 feet in from the
edge of Route 12. Kevin Towle, property owner, has memory of the State taking land for an easement. Tom
Rothermel felt the case must be decided on hard facts and requested that the applicants find out how big the
right-of-way is and where the property line begins.

Michael Sousa, Sr, abutter, commented that he is in favor of this application.

Sutton moved to continue the hearing for Case 24-09 until July 9, 2024 at 7:00pm to allow the applicants
to determine where the front property line is. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0
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Public Hearing
Case # 24-10: Stephen Fletcher/Michael Walden appeal for a Variance under Article 5, Section 127-19:A to

permit construction of a 24x24 foot accessory building (garage) within the 75 foot front setback at 245 Howeville
Road. [Map 3, Lot 5 — Rural District]

Sutton welcomed Steve Fletcher and Michael Walden, property owners, to the meeting. Fletcher explained they
would like to build a 24x24 foot storage shed to store miscellaneous yard equipment within the front setbacks.
The shed will have electricity, but no water. The area is flat and contains dead white pine trees. Behind the area
contains mature oak trees that they would like to preserve. Fletcher described the road, stating that their house
is the last house on the road before the Class 6 portion begins. Reviewing historical documents of the property,
it appears that there was an accessory building in this location at one point in time. They have been working with
an architect to design the shed to match the house and have it look like it is meant to be there.

Fletcher read a letter from Quentin Jones, abutter, who was in full support of the application.

Sutton moved to close fact finding and proceed to deliberations. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Findings of Fact

1. The Applicants seek a variance from the required 75 foot front setback to permit construction of a 24x24
foot accessory building (garage) within 50 feet of the road.

2. The Applicants property is the last property on the Class 5 portion of Howeville Road, a dirt road, before
it turns into a Class 6 road.

3. The placement of the accessory building within the required setback will permit preservation of mature
oak trees that otherwise would have to be removed.

4. No abutter or public opposition was received; the only abutter response was in favor of the project.

Five mandatory variance criteria were discussed and voted as follows:

Criterion #1: The variance will not be contrary to the public interest; and
Criterion #2: The spirit of the ordinance is observed.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Findings: The zoning ordinance requires a 75-foot setback from the road for rural district lots to prevent
overcrowding, preserve the rural character and promote public health and safety. The Board found that
constructing an accessory building, which is a permitted use, would not unduly or markedly frustrate the
purposes of the ordinance or be injurious to the public. The proposed structure will not interfere with any
sight lines on the road or encroach on any surrounding properties as the property is located at the end of a
Class 5 dirt road in a very rural area. Moreover, the preservation of mature oak trees is consistent with the
rural character of the neighborhood.

Criterion #3: Substantial justice is done.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Findings: The Board found that the purpose of the accessory building would allow for inside storage of
miscellaneous yard equipment which is generally better for the neighborhood compared to outdoor storage
of items. The only abutter in sight of this property is in favor of the application and no tangible evidence of
potential harm was received. Accordingly, the Board found that the tangible benefit to the Applicants
outweighs any potential harm to the public.

Criterion #4: The values of surrounding properties are not diminished.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Findings: The Board found that the purpose of the accessory building would allow for inside storage of
miscellaneous yard equipment. This is generally better for the neighborhood compared to outdoor storage
of items. The only abutter in sight of this property is in favor of the application and no tangible evidence of
potential harm was submitted. The accessory building has been designed by an architect to ensure the
design is compatible with the neighborhood, and the reduced front setback will leave mature oak trees in
place which will help preserve the rural characteristic of the neighborhood.

Criterion #5a: No fair and substantial relationship exists between the general public purposes of the ordinance
provision and the specific application of that provision to the property.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0
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Findings: The property is located at the end of a Class 5 dirt road in a very rural area which distinguishes it
from surrounding properties, and the Board found the setback variance will not cause congestion or
overcrowding. The Board noted this to be a historic property where structures were traditionally built closer
to the road. For these reasons, the Board concluded that there is no fair and substantial relationship between
the front setback provision and its application to this property such that denial of a variance would resultin a
substantial hardship.

Criterion #5b: The proposed use is a reasonable one.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Findings: Residential use of the property in a neighborhood that is residential is reasonable.

Therefore, the Board voted to approve the application of Stephen Fletcher/Michael Walden for a Variance under
Article 5, Section 127-19:A to permit construction of a 24x24 foot accessory building (garage) within the required
75 foot front setback at 245 Howeville Road, [Map 3, Lot 5 — Rural District], subject to no conditions.

Motion for Re-Hearing

Fitzwilliam LLC appeal for a re-hearing for Case #24-03: Michael Piquette appeal from an Administrative
Decision by the Board of Selectmen under Article 10, Section 127-44 and 45. The motion alleges that the Zoning
Board of Adjustment did not provide Fitzwilliam LLC proper notice of the hearing and decision of the case.

Sutton welcomed Mike Rossi, general manager for Turnkey Lumber, Michael Atkins, legal counsel representing
Turnkey Lumber, and Ed Rogers, civil engineer, to the meeting. Sutton reviewed the Planning Board meeting
minutes from April 16. When the ZBA made their decision on April 9, they were under the impression that the
Planning Board had completed the site plan review proceedings. However, the meeting minutes show that
Turnkey submitted a draft site plan review application on April 15.

Mike Piquette, original appellant, felt the Turnkey appeal was submitted too late. The appeal was submitted 30
days from when the Notice of Decision was issued. He referred to RSA 674:33-VIII. Sutton was confused as the
ZBA ruled on Piquette’s appeal within 90 days. Piquette argued that the appeal was properly noticed and he had
to wait until the 90" day for his appeal to be heard. Rothermel agreed with Piquette stating that Turnkey should
have been staying up to speed as they were present at the first hearing when the case was opened.

Sutton felt the ZBA must have good reason to deny a re-hearing request as untimely. He felt if the ZBA denied
this request, there is a high chance of this case being remanded back to the ZBA by the court system. Pine
wanted to keep moving forward.

Sutton moved to grant the re-hearing request from Fitzwilliam LLC for Case #24-03 alleging that the
Zoning Board of Adjustment did not provide Fitzwilliam LLC proper notice of the hearing and decision
of the case at 179 NH Route 12 North, [Map 15, Lot 29 — Light Industrial/Rural Districts]. Motion passed.
Yes: 4 [Sutton; Massin; Porter; Pine]; No: 1 [Silverman]; Abstained: 0

Therefore, the ZBA granted the motion for re-hearing from SLX Fitzwilliam LLC and scheduled the hearing for
July 9, 2024.

At this time, Silverman left the meeting.
NEW BUSINESS

Review of Minutes

After a brief discussion and two minor edits, Massin moved to accept the minutes of May 14, 2024 as
amended. Porter seconded. Motion passed unanimously.
Yes: 4 [Sutton; Massin; Porter; Pine]; No: 0; Abstained: 0

Officer Elections: deferred

With no further business to discuss, the meeting was adjourned at 8:19pm.

Respectfully submitted

Lori Nolan
Clerk/Land Use Coordinator

Minutes approved as amended on July 9, 2024.
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