Town of Fitzwilliam
Zoning Board of Adjustment
May 14, 2024

ZBA Members Present: Susan Massin, Vice Chair; Coni Porter; Susan Silverman; Bill Pine; Susan Irvings,
Alternate; Jason Drew, Alternate; and Tom Rothermel, Selectman’s Representative.

ZBA Members Absent: Dan Sutton, Chair;

Staff Present: Lori Nolan, Land Use Coordinator; and Carol Ann Rocheleau, Health Officer (remote).

Guests Present: Darlene Dunchus; Mike Piquette; Josh Joslyn; Dave White; Tom White; and Dave Tighe.

Call to Order: Vice Chair Susan Massin called the meeting to order at 7:00 PM and held roll call. With the
absence of one member, Jay Drew was seated as a voting member.

Public Hearing, continued
Case #24-06: Shaun and Tania Curley appeal for Variances under Article 4, Section 127-16.1 and Article 5,

Section 127-19:A to permit construction of a single-family dwelling within the 75 foot wetlands setback and 50
foot front setback at NH Route 119 West. [Map 28, Lot 35 — Residential District]

Silverman recused herself from the case. Irvings was seated as a voting member.
The applicants were not in attendance for this meeting.

Porter moved to continue the case until June 11, 2024. Massin seconded. Motion passed unanimously.
Yes: 5 [Massin; Porter; Drew; Pine; Irvings]; No: 0; Abstained: 0

Silverman returned as a voting member.
NEW BUSINESS

Review of Minutes

After a brief discussion and one minor edit, Massin moved to accept the minutes of April 9, 2024 as amended.
Pine seconded. Motion passed unanimously.
Yes: 5 [Massin; Porter; Silverman; Pine; Drew]; No: 0; Abstained: 0

Public Hearing
Case #24-07: Darlene Dunchus appeal for a Variance under Article 5, Section 127-19:A to permit an addition

to an accessory structure (garage) within the required 75 foot front setback at 748 Fullam Hill Road. [Map 4, Lot
60-1 — Rural District]

Massin welcomed Darlene Dunchus, property owner, to the meeting. Dunchus explained that she would like to
add a third bay onto the existing two-car garage to store a RV. The garage will not have water but will have
electricity. Behind the garage is a 20-foot drop-off, prohibiting her from placing the bay 75 feet from the road. On
the other side of the house is the septic system. On the side property line to the north, there is a horse cart path.

Porter asked if Dunchus is requesting a variance for nine feet from the road. Dunchus confirmed that is correct.
Silverman commented that this lot is undersized and triangular shaped.

Massin moved to close fact finding and proceed to deliberations. Porter seconded. Motion passed
unanimously.
Yes: 5 [Massin; Porter; Silverman; Pine; Drew]; No: 0; Abstained: 0

Findings of Fact

1. The Applicant proposes to build a 16x28 foot addition onto an existing attached garage to store a RV,
which will be 60 feet to the road.

2. The Applicant does not anticipate installing water in the garage now or in the future.

3. On the adjacent lot, there is an old horse cart path on the immediate opposite side of the stone wall.
This path is shown on the plans, but is not a road — public or private.

4. The Applicant described that the south side of the house contains the septic system, while the east side
features a 20-foot elevation change, prohibiting the Applicant from locating the garage bay within the
dimensional requirements.

5. No abutter comments were received or heard by the Board.
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Five mandatory variance criteria were discussed and voted as follows:

Criterion #1: The variance will not be contrary to the public interest; and
Criterion #2: The spirit of the ordinance is observed.
Yes: 5 [Massin; Porter; Silverman; Pine; Drew]; No: 0; Abstained: 0

Findings: The zoning ordinance requires a 75 feet setback from the road for rural district lots to prevent
overcrowding, preserved the rural character, etc. The Board found that adding onto an existing accessory
structure, which is a permitted use, would not have unduly harm to the neighborhood due to the reduced
front setback. The proposal will not interfere with any sight lines on the road or encroach on any surrounding
properties.

Criterion #3: Substantial justice is done.
Yes: 5 [Massin; Porter; Silverman; Pine; Drew]; No: 0; Abstained: 0

Findings: The Board found that the purpose of the addition would allow for inside storage of a RV and other
household items. This is generally better for the neighborhood compared to outdoor storage of items. No
comments were received stating the contrary.

Criterion #4: The values of surrounding properties are not diminished.
Yes: 5 [Massin; Porter; Silverman; Pine; Drew]; No: 0; Abstained: 0

Findings: The Board found that this purpose of the addition would allow for inside storage of a RV and other
household items. This is generally better for the neighborhood compared to outdoor storage of items. No
comments were received stating the contrary.

Criterion #5a: No fair and substantial relationship exists between the general public purposes of the ordinance
provision and the specific application of that provision to the property.
Yes: 5 [Massin; Porter; Silverman; Pine; Drew]; No: 0; Abstained: 0

Findings: The Board found this proposal to be a benefit to the property owner with no potential harm to the
public. The use will be the same if the property changes hands.

Criterion #5b: The proposed use is a reasonable one.
Yes: 5 [Massin; Porter; Silverman; Pine; Drew]; No: 0; Abstained: 0

Findings: Residential use of the property in a neighborhood that is residential is reasonable.

Therefore, the Board voted to APPROVE the application of Darlene Dunchus for a Variance under Article 5,
Section 127-19:A to permit an addition to an accessory structure (garage) within the required 75 foot front setback
at 748 Fullam Hill Road. [Map 4, Lot 60-1 — Rural District], subject to no conditions.

Public Hearing
Case #24-08: Ann Pelkey appeal for a Variance under Article 5, Section 127-18 to permit a subdivided lot with

47.88 feet of frontage where 300 feet is required at 5 Farm Road. [Map 7, Lot 7 — Rural District]

Massin welcomed Josh Joslyn, agent representing the estate, to the meeting. Joslyn explained that Ann Pelkey,
property owner, died in 2016. The property has now gone through a court mediated subdivision to create four
lots. Three of the lots will have ample frontage on a Class 5 road, but one lot will only have 47.88 feet of frontage
on a Class 5 road. The lot, which is labeled 7-1, will have three structures accessed by Sandy Beach Road and
10 structures accessed by East Lake Road and various private roads. Sandy Beach Road turns into a private
road and continues through Lot 7-1. There will be no changes to the property. The purpose of the subdivision is
to comply with a court order. Joslyn confirmed that the existing roads have been in place since at least 1981.

Porter asked if Lot 7-1 could be further subdivided later. Joslyn did not feel it could be as there are no other Class
5 roads to create frontage and not enough upland to create a new lot.

Dave White, abutter, explained that the northern part of the lot goes straight up, elevation wise, and is considered
the back side of the quarry. He felt it would be very difficult to build in that area.

Tom White, abutter, had no comment except that he would like this property and the estate be resolved.
Joslyn briefly explained the entire proposed subdivision that the court decided.

Massin moved to close fact finding and proceed to deliberations. Porter seconded. Motion passed
unanimously.
Yes: 5 [Massin; Porter; Silverman; Pine; Drew]; No: 0; Abstained: 0
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Findings of Fact

1. The property has gone through a court-order meditation process to subdivide the land.

2. The Applicant’s estate proposes to subdivide the property into four lots, where three lots will comply with
the dimensional requirements and one lot will not.

3. Proposed Lot 7-1 will be 22.675 acres, which is more than twice the lot minimum lot size, requiring it to
have 250 feet of frontage.

4. The proposed subdivision will have four lots which is a major subdivision and, therefore, cannot contain
a hammerhead lot.

5. The frontage for this proposed lot will occur where the road converts from a Class 5 road to a Private
road.

6. Two abutters were present and provided comments in support of the reduced frontage to allow the
subdivision to proceed. No comments of opposition were received or heard.

Five mandatory variance criteria were discussed and voted as follows:

Criterion #1: The variance will not be contrary to the public interest; and
Criterion #2: The spirit of the ordinance is observed.
Yes: 3 [Massin; Silverman; Pine]; No: 2 [Porter; Drew]; Abstained: 0

Findings: In the members’ view, granting a variance in the circumstances presented would not run contrary
to the core purposes of the Zoning Ordinance to secure safety from flood, facilitate adequate open space,
preservation of natural resources, prevention of pollution of natural resources, and avoiding undue
concentration of population. See § 127-2.The Board found this application to be unique in that this proposal
is to settle a probate case. The lot also has a number of structures and is accessed through a series of
private roads. However, the Class 5 road ends at this property, only allowing for 48.77 feet of frontage. The
Board was not in agreement that this case would set precedent and two members were concerned about
future applications. But overall, the Board found that this application is consistent with the spirit of the
ordinance.

Criterion #3: Substantial justice is done.
Yes: 4 [Massin; Silverman; Pine; Drew]; No: 1 [Porter]; Abstained: 0

Findings: The Board found that this proposal will benefit the application with minimal harm to the general
public; while denying would cause a hardship to applicant with no gain to the Town or the public. Though the
official frontage for the lot will be along a Class 5 road with reduced frontage, the access will continue to be
through a series of private roads. Abutters in attendance were in favor of this proposal.

Criterion #4: The values of surrounding properties are not diminished.
Yes: 5 [Massin; Porter; Silverman; Pine; Drew]; No: 0; Abstained: 0

Findings: The Board heard comments from abutters who were in favor of this proposal. There was no
evidence submitted that would indicate any reduction in property values. The Board found that this proposal
allows the lot to be better defined and will allow a subdivision to continue according to the court mediated
agreement.

Criterion #5a: No fair and substantial relationship exists between the general public purposes of the ordinance
provision and the specific application of that provision to the property.
Yes: 5 [Massin; Porter; Silverman; Pine; Drew]; No: 0; Abstained: 0

Findings: The Board found there are special conditions of the Applicant’s property that distinguished it from
other properties in the area. This lot will become 22.675 acres and will continue to be accessed through a
series of private roads. The Board determined that complying with the court mediated agreement is more in
line with the spirit of the ordinance without causing any harm to the public. The Board also found there is
little chance of further development due to unfavorable land conditions, including wetlands and steep slopes.

Criterion #5b: The proposed use is a reasonable one.
Yes: 5 [Massin; Porter; Silverman; Pine; Drew]; No: 0; Abstained: 0

Findings: Residential use of the property in a neighborhood that is residential is reasonable.
Conditions:
There can be no further reduced frontage permitted for this lot now or in the future.

Therefore, the Board voted to APPROVE the application of the Estate of Ann Pelkey for a Variance under Article
5, Section 127-18 to permit a subdivided lot with 47.88 feet of frontage where 300 feet is required at 5 Farm
Road. [Map 7, Lot 7 — Rural District], subject to conditions.
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Motion for Re-Hearing

Case #24-03: Michael Piquette appeal from an Administrative Decision by the Board of Selectmen under
Article 10, Section 127-44 and 45. The appeal alleges that the Board of Selectmen erred by making materially
incorrect interpretations of the zoning ordinance in an enforcement memo sent to the Planning Board on
November 20, 2023 at 179 NH Route 12 North. [Map 15, Lot 29 — Light Industrial/Rural Districts]

Massin welcomed Mike Piquette to the meeting. Massin asked why the ZBA was asked to re-hear the case as
the ZBA decided in Piquette’s favor. Piquette explained that the ZBA only reviewed the construction permit portion
of his appeal. His original complaint included the BoS never sending a Code Enforcement Officer to the property
and never responding to his complaint to the BoS. He referred to the second paragraph in a November 2023
letter the BoS sent the Planning Board. He requested that the ZBA remedy the interpretation that implied the
BoS cannot enforce anything at Turnkey because Chapter 127 was not added as a condition to the Site Plan
Review. Piquette felt that was an administrative error.

Porter asked how the ZBA could fix this. Piquette explained that the letter caused problems. The BoS kicked the
problem to the Planning Board and then refused to address or investigate. He would like the BoS to respond to
or have a corrected memo sent to the Planning Board.

Rothermel explained that the BoS is looking for legal counsel advice to address enforcement without interfering
with the work that the Planning Board is doing. He confirmed that the BoS has not discussed the November 2023
letter.

Dave Tighe, abutter, stated that the Planning Board had a preliminary consultation with Turnkey for an updated
site plan review. The Planning Board advised Turnkey to apply for a variance.

Porter stated that the ZBA was clear in their decision that the BoS erred in issuing a construction permit. She felt
that the BoS is taking appropriate actions after the ZBA remanded the entire case back to the BoS. Massin
agreed with Porter. She was unsure of the reason for re-hearing. Drew felt that the ZBA already decided the
case. A re-hearing would only explain further what was already decided. Silverman explained that the ZBA is a
board of appeals. The BoS handles enforcement. The ZBA has no jurisdiction to go after a different board and
their responsibilities.

Drew reviewed the letter again stating that the only new information presented — the second to last paragraph in
the letter — is not ZBA'’s jurisdiction.

Porter felt that the BoS did not respond to Piquette’s original complaint. She was unsure if that was a discretionary
decision or an interpretation of zoning. Piquette felt that the November 2023 letter implied that the Planning Board
did not add a condition requiring compliance with the zoning ordinance, therefore the BoS could not enforce,
which was an adverse decision. He also added that the BoS never informed Turnkey of any violations.

Drew felt the ZBA would be deciding the same case again. Porter agreed and stated that she is sympathetic to
Piquette but does not feel that the ZBA has the jurisdiction for this appeal.

Piquette explained that the ZBA chair directed conversation during the public hearing towards the construction
permit only. Drew responded that the appeal application only outlined the construction permit. Piquette disagreed
stating that subsequent emails outlined further items.

Silverman explained that the ZBA has a narrow focus. She did not see a different solution other than to remand
the case back to the BoS, which has already been done. The BoS has many tools at their disposal that the ZBA
does not. Piquette felt that the BoS does not understand zoning and therefore cannot enforce properly. Silverman
stated it is the BoS job to understand the rules.

Porter moved to approve the re-hearing request from Michael Piquette for Case #24-03 alleging that the
Board of Selectmen erred by making materially incorrect interpretations of the zoning ordinance in an
enforcement memo sent to the Planning Board on November 20, 2023 at 179 NH Route 12 North, [Map
15, Lot 29 — Light Industrial/Rural Districts]. Massin seconded. Motion failed.

Yes: 0; No: 4 [Massin; Porter; Silverman; Drew]; Abstained: 0 [Pine]

Therefore, the ZBA denied the motion for re-hearing from Mike Piquette.
With no further business to discuss, the meeting was adjourned at 9:02pm.
Respectfully submitted

Lori Nolan
Clerk/Land Use Coordinator

Minutes approved as amended on June 11, 2024.
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