Town of Fitzwilliam
Zoning Board of Adjustment
April 9, 2024

ZBA Members Present: Dan Sutton, Chair; Susan Massin, Vice Chair; Coni Porter; Susan Silverman; Bill Pine;
Susan Irvings, Alternate; Jason Drew, Alternate; and Nancy Carney, Selectman’s Representative.

ZBA Members Absent:

Staff Present: Lori Nolan, Land Use Coordinator; and Carol Ann Rocheleau, Health Officer (remote).

Guests Present: Kevin Anderson; Erin Anderson; Mike Piquette; Terry Silverman; Suzanne Gray; Chelley
Tighe; and Dave Tighe.

Call to Order: Chair Dan Sutton called the meeting to order at 7:00 PM and held roll call.

Public Hearing
Case #24-04: Erin McKenzie Anderson appeal for a Variance under Chapter 127 Appendix A to permit

creation of two building lots with less than the required 300 feet of road frontage at 152 Gap Mountain Road.
[Map 15, Lot 44-1 — Rural District]

Jason Drew, alternate, was seated as a voting member in place of Bill Pine, as Drew had attended previous
meetings for this case.

Sutton welcomed Erin and Kevin Anderson to the meeting. This case was continued to April so that the applicant
would have a full board for deliberations.

Sutton stated that the 2008 original subdivision minutes and plan from the Planning Board have been added to
the record. This record reflects that the two-lot subdivision included one lot with 253 feet of frontage, which is
allowed when the lot size is double the minimum requirement. The proposal was approved with one lot containing
5.51 acres and another lot containing 8.3 acres.

The current proposal calls for 254 feet of frontage for each lot, but the lots would only be 4.15 acres, which is
less than double the minimum requirement of 5.5 acres. Sutton also commented that the 2008 case discussed
utilizing a hammerhead lot for a third lot, but that request was dropped without decision.

Sutton moved to close fact finding and move to deliberations. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Drew moved to reopen the public hearing. Sutton seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Porter asked the Anderson’s to comment on a previous comment stating that this proposal allows the land to
remain in the family. E. Anderson explained that her father left her and her sister each a lot. They have had three
children in total and want to leave each child a lot.

Porter moved to close fact finding and move to deliberations. Sutton seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Findings of Fact:

1. Applicant proposes to subdivide an 8.3 acre lot with approximately 512 feet of road frontage to two 4.15
acre lots with approximately 255 feet of road frontage per lot;

2. The lot was previously subdivided in 2008 with approval by Planning Board from a 13.81 acre lot into
two lots —one 5.51 acre lot with 263.74 feet of frontage which qualified for the reduced frontage exception
with § 127-19:C and the other 8.3 acre lot which the Applicant now seeks to subdivide;

3. The lots are near the end of Gap Mountain Road, a Class 5 road, which is straight and fairly level in
front of the proposed subdivision; and

4. The Board received an anonymous letter of opposition from an individual purporting to be an abutter.
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Five mandatory variance criteria were discussed and voted as follows:

Criterion #1: The variance will not be contrary to the public interest; and
Criterion #2: The spirit of the ordinance is observed.
Yes: 3; No: 2; Abstained: 0

Findings: The zoning ordinance requires 300 feet of frontage for rural district lots to prevent overcrowding,
preserved the rural character, etc. Two members found that if an ADU is permitted, there is potentially up to
six cars added per lot, which will change the density on a small dead end road and alter the essential
character of the neighborhood. Three members disagreed and found if there were 45 more feet of frontage
added to each lot to meet the require frontage, the lots and area would not look much different. For this
reason, a majority of the ZBA determined the variance would not unduly and to a marked degree conflict
with the basic zoning objectives of the Ordinance.

Criterion #3: Substantial justice is done.
Yes: 3; No: 2; Abstained: 0

Findings: The Board found that creation of an additional buildable lot will increase traffic on a Class 5 road.
However, the Board disagreed on the impact that increased traffic and vehicle trips would have on the
essential character of the area by adding one building lot with reduced frontage. A majority of the ZBA
determined that the impact of any increased traffic on the public and abutters was relatively minimal and
outweighed by the clear benefit that the variance would convey to the Applicant.

Criterion #4: The values of surrounding properties are not diminished.
Yes: 5; No: 0; Abstained: 0

Findings: The Board received an anonymous letter from an individual purporting to be an abutter. No further
evidence of potential impairment of surrounding property values was submitted and the ZBA declined to give
an anonymous complaint citing no evidence more than minimal weight. Consequently, the Board determined
that there was no evidence that adding one building lot with reduced frontage would affect surrounding
property values.

Criterion #5a: No fair and substantial relationship exists between the general public purposes of the ordinance
provision and the specific application of that provision to the property.
Yes: O0; No: 5; Abstained: 0

Findings: The Board found there were no special conditions of the Applicant’s property that distinguished it
from other properties in the area. It is an eight-acre lot in a rural area with insufficient frontage to support
further subdivision. The area is rural with several other large parcels that appear to have acreage to support
multiple lots but insufficient frontage to permit maximum development.

Criterion #5b: The proposed use is a reasonable one.
Yes: 5; No: 0; Abstained: 0

Findings: Residential use of the property in a neighborhood that is residential is reasonable.

Alternative Test: An unnecessary hardship will be deemed to exist, if, and only if, owing to special conditions of
the property that distinguish it from other properties in the area, the property cannot be reasonably used in strict
conformance with the ordinance.

Yes: O0; No: 5; Abstained: 0

Findings: The Board found that the existing lot can still be used residentially, which currently allows for one
single-family dwelling and one accessory dwelling unit pursuant a conditional use permit.

Therefore, the Board voted to DENY the application of Erin McKenzie Anderson (Trustee for the Estate of Alan
McKenzie) for a Variance under Chapter 127 Appendix A to permit creation of two building lots with less than the
required 300 feet of road frontage at 152 Gap Mountain Road, [Map 15, Lot 44-1 — Rural District].

Public Hearing, continued
Case #24-06: Shaun and Tania Curley appeal for Variances under Article 4, Section 127-16.1 and Article 5,

Section 127-19:A to permit construction of a single-family dwelling within the 75 foot wetlands setback and 50
foot front setback at NH Route 119 West. [Map 28, Lot 35 — Residential District]

Silverman recused herself from the case. Jay Drew was seated as a voting member.

The applicants were not in attendance for this meeting.
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Sutton moved to continue the case until May 14, 2024. Porter seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Drew; Pine]; No: 0; Abstained: 0

Public Hearing, continued
Case #24-03: Michael Piquette, David Tighe, and Marchelle Tighe appeal from an Administrative Decision

by the Board of Selectmen under Article 9, Section 127-39:A. The appeal alleges that the Board of Selectmen
erred by issuing an after-the-fact construction permit for Fitzwilliam LLC for a business use within a Rural zoning
district without conditions, site plan review, or variance at 179 NH Route 12 North. [Map 15, Lot 29 — Light
Industrial/Rural Districts]

Sutton moved to adjourn the case until Rothermel, Selectmen’s Representative arrives. Massin
seconded. Motion passed unanimously.

Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

NEW BUSINESS

Review of Minutes

After a brief discussion, Silverman moved to accept the minutes of February 13, 2024 as amended. Massin
seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Amend L47 to read: He felt, in theory, the use of the accessory building would complement the primary use.
For example a garage on a lot with a residential use, if used for related residential purposes such as storing
vehicles, lawn equipment, etc., would be defined as having a residential use. But a storage facility for a
factory or other industrial operations would be defined by the use of the operation or the entity. So if it is
storage for industrial it would be an industrial use.

Rothermel arrives to the meeting.

Public Hearing, continued
Case #24-03: Michael Piquette, David Tighe, and Marchelle Tighe appeal from an Administrative Decision

by the Board of Selectmen under Article 9, Section 127-39:A.

Sutton moved to reopen the public hearing for Case 24-03. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Sutton explained that the previous Selectmen’s Representative, Nancy Carney, hinted that things were in the
works to help resolve some issues. The ZBA also continued the case until tonight to allow the Planning Board to
proceed with a site plan review. However, there has been no movement and, therefore, the ZBA will continue
with the merits of the case.

Rothermel explained that the Planning Board and the BoS are in discussion with Turnkey.

Sutton reviewed Chapter 127-6:D, that was pointed out by the LUC. This allows one to encroach into another
zoning district by thirty feet, amongst other criteria. However, the application states the accessory building is 600
feet +/- from Route 12, so this provision is not applicable to this case.

Sutton found that this construction permit was for an accessory building in a rural zone. A storage facility for an
industrial business has an industrial use. The permit should not have been approved.

Sutton reviewed case law which gives the ZBA jurisdiction.
The ZBA added the letter from the Board of Selectmen to the ZBA dated March 8, 2024 into the record.

Mike Piquette, Appellant, commented that the application submitted for review did not list storage. Massin asked
if the BoS knew the accessory building was in the rural zone. Rothermel did not feel that the use and zoning
district lines were clear to anyone. At a site walk, a survey was shown with the zoning district clearly marked.
Sutton felt that because this is an after-the-fact application, this is not a candidate for an equitable waiver of
dimensional requirements.

Porter commented that there are two issues with this appeal as the Tighes are appealing the use and
enforcement as well. Piquette agreed and felt that the ZBA has a much wider area of jurisdiction. Silverman
commented that the ZBA does not have jurisdiction to enforce or fine. Sutton agreed with Silverman and felt that
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the ZBA can grant the appeal, overturn the construction permit and remand back to the BoS. Silverman had
concerns because the ZBA never conducted a site walk. The Board must operate under what they know.

Sutton moved to separate the combined appeal of Piquette and Tighes into separate cases and continue
the Tighe appeal until May 14, 2024. Silverman seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Porter moved to close fact finding and move to deliberations. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Sutton moved to adopt the following Findings of Fact. Silverman seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Findings of Fact:

1. Appellant contends that the after-the-fact construction permit issued to Turnkey is invalid and in conflict
with the zoning ordinance because it permitted continued use of an industrial storage building on a
portion of the lot that is zoned rural;

2. The storage building for which the after-the-fact construction permit was issued is located more than 530
feet from Route 12 and approximately 600 feet from Route 12 and well within the rural zoning district;
and

3. The storage building is being used for, amongst other things, the maintenance of vehicles.

Sutton moved to adopt the following conclusion. Silverman seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Conclusions:

The Board made a preliminary finding by a unanimous vote at its regular meeting on February 13, 2014 that
the appeal was timely. In this regard, RSA 676.5.] provides that an appeal to the ZBA pursuant to RSA
674.33 “shall be taken within a reasonable time, as provided by the rules of the board, by filing with the officer
from whom the appeal is taken and with the board a notice of appeal specifying the grounds thereof.” The
ZBA’s Rules of Procedure do not prescribe a time period for filing an appeal of an administrative decision,
and the ZBA determined on the particular facts and circumstances presented in this case that the appeal
was filed within a reasonable time after Appellant became aware through the exercise of due diligence of the
BOD'’s decision to approve the construction permit.

On the merits of the appeal, the Board found that the undisputed facts establish that Turnkey’s property, Lot
29 on Map 15, covers two zoning districts, Light Industrial which is a 500-foot-wide corridor measured from
NH Route 12 and Rural which covers the remaining portion of the Turnkey property situated west of the 500-
foot Light Industrial portion. Turnkey operates a wood manufacturing business on Lot 29 for which a site
plan was previously approved by the Planning Board. The Board additionally found that the structure for
which the BOS issued the after-the-fact construction permit is located more than 530 feet from Route 12 and
approximately 600 feet from Route 12 and well within the rural zoning district and, further, that the structure
is used by Turnkey for storage of industrial materials and for the maintenance of vehicles. On these facts,
the Board concluded that:

1. Section 127-6.D of the Zoning Ordinance which allows 30-foot extension of zoning district boundaries in
cases where a lot is divided into different zoning districts is not applicable because the structure in
question is located well more than 30 feet outside the boundary of the Light Industrial District;

2. The structure located inside the Rural Zoning District is used for storage of materials and maintenance
of vehicles used in Turnkey’s manufacturing business which constitute industrial uses that are prohibited
in the Rural Zoning District by Section 127-12, Appendix E of the Zoning Ordinance; and

3. The after-the-fact construction permit issued in this matter by BOS without any variance having been
approved by the ZBA for continuance of non-permitted uses in the Rural Zoning District was in error and,
therefore is invalid and void.

Accordingly, the Board decision of the Board of Selectmen to issue the construction permit is REVERSED and
the construction permit is VACATED. The matter is remanded to the Board of Selectmen for appropriate action
consistent with this decision.

Dave Tighe, Appellant, commented that the Planning Board has requested an updated site plan review
application.
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Chelley Tighe, Appellant, asked if the ZBA should conduct a site walk of the property prior to the May meeting to
view the zoning violations. Sutton commented that the opening or not of enforcement is not the purview of the
ZBA. Piquette added that the BoS declined enforcement because the Planning Board did not condition all of
Chapter 127 zoning. He felt that was non-sense. Rothermel agreed with Piquette stating that everyone must
follow Chapter 127. He did not feel that situation was handled well.

Sutton explained to the Tighes that one cannot appeal the decision by the BoS to open or not open enforcement
as this is considered a discretionary decision. Questioning the lack of enforcement is not appealable to the ZBA.
Sutton advised the Tighes to review their application in case something needs to be amended or clarified now
that this case has been separated from Piquette’s appeal.

Piquette felt there is an issue of the BoS never responding to the first complainants. There are so many issues
and violations at that property.

Suzanne Gray, member of public, had concerns about a November 20, 2023 letter that the BoS sent to the
Planning Board. There was a portion of the letter that could cause negative precedent. The Planning Board does
not have to list every zoning ordinance for an applicant to be required to comply. She asked if the ZBA can do
anything about that letter. Massin stated that this is a Planning Board issue and is not before the ZBA.

Sutton moved to continue the Tighe appeal to an Administrative Decision to May 14, 2024. Porter
seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

NEW BUSINESS

Review of Minutes

Massin moved to accept the minutes of February 22, 2024 as written. Porter seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Porter moved to accept the minutes of March 14, 2024 as written. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Porter moved to accept the minutes of March 22, 2024 as written. Sutton seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

With no further business to discuss, Pine moved to adjourn the meeting. Porter seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

The meeting was adjourned at 8:45pm.

Respectfully submitted

Lori Nolan
Clerk/Land Use Coordinator

Minutes approved as amended on May 14, 2024.

ZBA minutes — April 9, 2024 Page 5 of 5



