Town of Fitzwilliam
Zoning Board of Adjustment
March 14, 2024

ZBA Members Present: Coni Porter; Susan Silverman; Bill Pine; Susan Irvings, Alternate; Jason Drew,
Alternate; and Nancy Carney, Selectman’s Representative.

ZBA Members Absent: Dan Sutton, Chair; Susan Massin, Vice Chair.

Staff Present: Lori Nolan, Land Use Coordinator; and Carol Ann Rocheleau, Health Officer (remote).

Guests Present: Kevin Anderson; Erin Anderson; Mike Piquette (remote); Chandra Englebert; Kevin Towle;
Shannon McKenzie; Michael Sousa, Sr; Paula Sousa; Terry Silverman; Shaun Curley (remote); and Tania Curley
(remote).

Call to Order: Coni Porter chaired the meeting called the meeting to order at 7:00 PM and held roll call. With the
absence of two members, Jason Drew and Susan Irvings were seated as voting members.

Public Hearing
Case #24-04: Erin McKenzie Anderson appeal for a Variance under Chapter 127 Appendix A to permit

creation of two building lots with less than the required 300 feet of road frontage at 152 Gap Mountain Road.
[Map 15, Lot 44-1 — Rural District]

Porter welcomed Erin and Kevin Anderson to the meeting. This case was continued to April so that the applicant
will have a full board for deliberations.

Drew moved to continue Case #24-04 to April 9, 2024 at 7:00pm. Irvings seconded. Motion passed
unanimously.
Yes: 5 [Porter; Silverman; Pine; Drew; Irvings]; No: 0; Abstained: 0

NEW BUSINESS

Review of Minutes

Review of minutes were deferred to the next meeting in April.
COMMUNICATIONS

Fitzwilliam LLC: the ZBA confirmed receipt of the letter from the BoS. Carney noted that Avitar will go out and
inspect what the accessory building is being used for and what the measurements of the building are. Fire,
Health, Code Enforcement, and NH Forestry are all involved.

Public Hearing

Case #24-05: Virginia R. Towle Revocable Trust appeal for a Variance under Article 3, Section 127-7 to
permit a change in use to permit residential use at NH Route 12 South. [Map 8, Lot 39 — General Industrial
District]

Porter welcomed Chandra Englebert and Kevin Towle to the meeting. Englebert explained that this application
is exactly the same as last year’s variance application that has since lapsed. There have been no changes to the
application or to the property. The property is for sale and has an offer on the table. That buyer would like to use
the property for a single family home.

Drew moved to end fact finding and move to deliberations. Irvings seconded. Motion passed
unanimously.
Yes: 5 [Porter; Silverman; Pine; Drew; Irvings]; No: 0; Abstained: 0

Findings of Fact:

1. Applicant seeks a variance to permit residential use of a 0.64 acre undeveloped parcel in the General
Industrial zoning district;

2. The closest developed lot on NH Route 12 is north of the applicant’s parcel and is residential, and the
vast majority of the other developed parcels in the immediate vicinity on both sides of NH Route 12 are
residential;

3. Thelot has an existing driveway curb cut on to NH Route 12; and

4. No abutter or public opposition was received.

The Board considered the five mandatory variance criteria and voted as follows:
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Criterion 1: The variance will not be contrary to the public interest; and
Criterion 2: The spirit of the ordinance is observed. Passed

Findings: The Board found that the Route 12 South area is amendable to residential, industrial, and
commercial use. There have been no new industrial businesses opened since the adoption of zoning with
only two commercial businesses in the area. The proposed use would not be out of character for the
neighborhood as there are other residential uses in the area. The applicants bought the property as
residential and had a septic design approved.

Porter moved that the granting of the proposed variance would not be contrary to the public interest
and that the spirit of the ordinance would be observed. Irvings seconded. Motion passed
unanimously.

Yes: 5 [Porter; Silverman; Pine; Drew; Irvings]; No: 0; Abstained: 0

Criterion 3: Substantial justice is done. Passed

Findings: The Board noted that they received testimony from both applicants that the property was advertised
for sale and there was no interest received for industrial uses. The Board found that the lot size and location
make it unsuitable for industrial use. The Board received no evidence of any harm to the public.

Porter moved that substantial justice is done. Irvings seconded. Motion passed unanimously.
Yes: 5 [Porter; Silverman; Pine; Drew; Irvings]; No: 0; Abstained: 0

Criterion 4: The values of surrounding properties are not diminished. Passed

Findings: The Board received no evidence to the contrary and concluded that residential development in an
area that is already predominantly residential would not harm surrounding property values.

Porter moved that the values of surrounding properties are not diminished. Irvings seconded. Motion
passed unanimously.
Yes: 5 [Porter; Silverman; Pine; Drew; Irvings]; No: 0; Abstained: 0

Criterion 5a: No fair and substantial relationship exists between the general public purposes of the ordinance
provision and the specific application of that provision to the property.

Criterion 5b: The proposed use is reasonable. Passed

Findings: The Board found the lot to be of a small size and not suitable for industrial use. The Board found
the only suitable use for the property would be residential or undeveloped. Residential use of the property in
a neighborhood that is predominantly residential is reasonable.

Porter moved that no fair and substantial relationship exists between the general public purposes of
the ordinance provision and the specific application of that provision to the property, and the
proposed use is reasonable. Drew seconded. Motion passed unanimously.

Yes: 5 [Porter; Silverman; Pine; Drew; Irvings]; No: 0; Abstained: 0

Therefore, the Fitzwilliam Zoning Board of Adjustment voted to approve the application of Virginia R. Towle
Revocable Trust for a Variance under Article 3, Section 127-7 to permit a change in use to permit residential use
at NH Route 12 South. [Map 8, Lot 39 — General Industrial District], subject to no conditions.

Public Hearing
Case #24-06: Shaun and Tania Curley appeal for Variances under Article 4, Section 127-16.1 and Article 5,

Section 127-19:A to permit construction of a single-family dwelling within the 75 foot wetlands setback and 50
foot front setback at NH Route 119 West. [Map 28, Lot 35 — Residential District]

Silverman recused herself from the case and sat in the audience.

Porter welcomed Shaun and Tania Curley to the meeting. T. Curley explained that they are proposing a two-
bedroom single family home on this triangular shaped lot. They do not meet front and wetlands setbacks.
However, the septic meets all requirements. They have pushed the house as far away from the wetlands as
possible to limit any potential impact.

Terry Silverman, abutter, commented that this lot has not been assessed as a buildable lot. Buildable lots are
assessed at a minimum of $70,000; this lot is assessed at $19,000. T. Silverman explained that this lot is a
continuance of the drainage/watershed of Children’s Pond, which is across Route 119 and connected by a
culvert. The entire lot is wet and he suspects that if a soil sample test was done, the dry land would be considered
wetlands as well. He also stated that any driveway would not be able to meet steep slope requirements and
therefore there is no room for a viable driveway. In conclusion, T. Silverman did not feel this lot is suitable for
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