Town of Fitzwilliam
Zoning Board of Adjustment
February 13, 2024

ZBA Members Present: Dan Sutton, Chair; Susan Massin, Vice Chair; Coni Porter; Susan Silverman; Jason
Drew, Alternate; and Nancy Carney, Selectman’s Representative.

ZBA Members Absent: Bill Pine; and Susan Irvings, Alternate.

Staff Present: Lori Nolan, Land Use Coordinator.

Guests Present: Kevin Anderson; Erin Anderson; Dana Pinney; Mike Piquette; Tom Rothermel; Hayden
Rothermel; Chelley Tighe (remote); Suzanne Gray (remote); and Kathy Stark (remote).

Call to Order: Chair Dan Sutton called the meeting to order at 7:00 PM and held roll call. With the absence of
one member, Jason Drew was seated as a voting member.

Public Hearing, continued
Case #24-03: Michael Piquette, David Tighe, and Marchelle Tighe appeal from an Administrative Decision

by the Board of Selectmen under Article 9, Section 127-39:A. The appeal alleges that the Board of Selectmen
erred by issuing an after-the-fact construction permit for Fitzwilliam LLC for a business use within a Rural zoning
district without conditions, site plan review, or variance at 179 NH Route 12 North. [Map 15, Lot 29 — Light
Industrial/Rural Districts]

Sutton gave a brief update on the case and explained it was continued until Planning Board acted. Turnkey
Lumber is not present at this meeting. Sutton stated that Turnkey Lumber informally raised concerns about
timeliness of the appeal. There is no specific timeline spelled out in the Rules of Procedure, just stating appeals
must be filed within a reasonable timeframe.

Sutton moved that the appeal from an administrative decision filed by Michael Piquette, David Tighe, and
Marcelle Tighe was filed in a timely manner. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Tom Rothermel, acting chair of Planning Board for this case, gave an update. The Planning Board has obtained
legal counsel, will send Turnkey and their attorney a letter outlining all the alleged violations, and the two
attorneys will talk. There is no return date scheduled. The Planning Board has requested an amended site plan
review application and advised Turnkey Lumber to apply to the ZBA for a variance. Turnkey was not in agreement
that they require a variance. Sutton explained to Rothermel that the ZBA does not provide advisory information.
Silverman agreed with Sutton and felt the case should go through site plan review before coming before the ZBA
as the Planning Board must assess the activity first. Rothermel stated that an amended site plan is required.
After meeting with the BoS, the Planning Board will send the BoS a letter outlining the issues so the BoS can
address the enforcement portion.

Suzanne Gray, member of public, felt that the Planning Board was reviewing activity within the rural district. This
appeal is in regards to the approval of a construction permit. These are two different issues and the ZBA should
hear this appeal now. Sutton agreed that the administrative decision appeal is a topic only ZBA can decide.
However, the Planning Board will be hearing related issues and some of those items can be appealed to the
ZBA. Having the Planning Board do their work first allows for a better record and will sort through some of the
issues. It will allow any appeals to be cleaner and more efficient. Mike Piquette, applicant, reminded the ZBA that
enforcement is the responsibility of the BoS.

The Board discussed if the ZBA had the right to rescind the construction permit. Nancy Carney stated that the
BoS has asked the Planning Board for a written list of possible violations. The BoS was under the impression the
building was used for storage. However, the Planning Board feel it is being used for vehicle maintenance.
Rothermel commented that during the Planning Board site walk, it was observed that vehicle maintenance was
occurring and the building had electricity. Sutton explained that storage use is typically done in an accessory
building. He felt in theory, the use of the accessory building would complement the primary use. For example a
garage on a lot with a residential use, if used for related residential purposes such as storing vehicles, lawn
equipment, etc., would be defined as having a residential use. But a storage facility for a factory or other industrial
operations would be defined by the use of the operation or the entity. So if it is storage for industrial it would be
an industrial use.

Massin had concerns about not coming to a resolution.

Sutton moved to continue Case #24-03 to April 9, 2024. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0
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Public Hearing
Case #24-04: Erin McKenzie Anderson appeal for a Variance under Chapter 127 Appendix A to permit

creation of two building lots with less than the required 300 feet of road frontage at 152 Gap Mountain Road.
[Map 15, Lot 44-1 — Rural District]

Sutton welcomed Erin and Kevin Anderson to the meeting. E. Anderson explained that she is the executor of the
property, as it is owned by her late father. He purchased the land in 1998 and subdivided the land in 2016. She
would like to create a third lot so the three kids can have their own lot. The lot is on a dirt road that turns into a
Class 6 road two lots further down the road.

E. Anderson explained that each lot would have 254 feet of frontage and would be 4.15 acres each. She had
spoken to the DPW Director, who indicated no sight line issues. There will also be no additional traffic as the
same residents will be living there.

Sutton moved to conduct a site walk on Thursday, February 22, 2024 at 3:00pm for Case #24-04. Massin
seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Sutton moved to continue Case #24-04 to March 14, 2024 at 7:00pm. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Public Hearing, continued
Case #24-01: Hayden Rothermel appeal for a Variance under Article 4, Section 127-16.1 to permit construction

of a 24x24 foot accessory structure (garage) that is 65 feet to the nearest wetland, where 75 feet is required at
15 Doyle Court. [Map 12, Lot 18 — Rural District]

Sutton welcomed Hayden Rothermel and Tom Rothermel to the meeting. Sutton asked if an amended application
was received to reflect a variance request for front setbacks. The LUC confirmed that application was amended
as requested.

Sutton asked how far away the marshy area is. T. Rothermel estimated it would be approximately 900 feet away.
Drew estimated the garage and the marsh are about 0.1 mile apart. Massin commented that the lot contained a
large amount of exposed ledge.

Sutton moved to end fact finding and move to deliberations. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Findings of Fact:

1. Applicant proposes to replace two non-conforming storage buildings/garages with a 24x24 foot
barn/garage that will be located in approximately the same footprint — 66 feet from its closest point to
the stream and 22 feet to the edge of the road on Doyle Court.

2. The Applicant’s property is across Doyle Court, a paved road, from the stream that located several feet
below the surface of Doyle Court.

3. Applicant’s lot is small, sloped, and has multiple large outcroppings of ledge, which precludes locating
of the garage further back from the stream and/or the road.

4. Doyle Court is a private dead end road with very light traffic.

The Board considered the five mandatory variance criteria and voted as follows:
Criterion 1: The variance will not be contrary to the public interest; and
Criterion 2: The spirit of the ordinance is observed. Passed

Findings: The Board found that most (if not all) of the structures on the property are well within the front
setbacks. On the site walk, the Board observed a small lot and outcroppings of ledge. The Board found the
application will replace one temporary and one permanent structures with one improved and structurally
sound permanent structure. No abutters or members of the public had any comments. Therefore, The Board
found the proposed variance would not conflict with any explicit or implicit purpose of the Zoning Ordinance,
alter the character of the neighborhood, threaten public health, safety or welfare or otherwise injure public
rights.

Sutton moved that the granting of the proposed variance would not be contrary to the public interest
and that the spirit of the ordinance would be observed. Massin seconded. Motion passed
unanimously.

Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

ZBA minutes — February 13, 2024 Page 2 of 4



Criterion 3: Substantial justice is done. Passed

Findings: The Board found that there is a benefit to the applicant by having one structurally sound permanent
storage building. Generally speaking, permanent storage is better aesthetically for the neighborhood
compared to tarped temporary structures. The Board did not receive any evidence of potential harm to the
public.

Sutton moved that substantial justice is done. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion 4: The values of surrounding properties are not diminished. Passed

Findings: The Board did not receive any abutter or public comment and no evidence suggesting harm to
property values was received. Moreover, the Board found that replacing a temporary structure with a
permanent structure will have no countervailing negative effects.

Sutton moved that the values of surrounding properties are not diminished. Massin seconded.
Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion 5a: No fair and substantial relationship exists between the general public purposes of the ordinance
provision and the specific application of that provision to the property.

Criterion 5b: The proposed use is reasonable. Passed

Findings: The Board found that the new structure will be further from the road and wetland than the existing
structures and the outcropping of ledge prevents any other alternative locations. The Board observed no
sight line issues on a small dead end road with minimal traffic, The Board further found that the characteristics
of Applicant’s lot, specifically its small size in combination with topography that is sharply sloped with
significant outcroppings of ledge, distinguish it from other properties in the neighborhood. Based on these
findings, the Board concluded that there is no fair and substantial relationship between the general public
purposes of the frontage setback requirement and its application to the subject property so that literal
enforcement would produce an unnecessary hardship. The Board additionally determined that the proposed
use is reasonable.

Porter moved that no fair and substantial relationship exists between the general public purposes of
the ordinance provision and the specific application of that provision to the property, and the
proposed use is reasonable. Sutton seconded. Motion passed unanimously.

Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Sutton moved to adopt the following conditions to the approval. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Conditions:

1. Applicant must obtain an approved construction permit from the Board of Selectmen; and
2. Applicant must obtain an approved demolition permit from the Board of Selectmen for the two
existing accessory buildings and demolish those two buildings.

Therefore, the Fitzwilliam Zoning Board of Adjustment voted to approve the application of Hayden Rothermel for
a Variance under Article 4, Section 127-16.1 to permit construction of a 24x24 foot accessory structure (garage)
that is 65 feet to the nearest wetland, where 75 feet is required at 15 Doyle Court. [Map 12, Lot 18 — Rural
District], subject to the above conditions.

NEW BUSINESS

Review of Minutes

After a brief discussion and several minor edits, Sutton moved to approve the minutes of January 9, 2024 as
amended. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

After a brief discussion and one addition, Drew moved to approve the site walk minutes of January 13, 2024
as amended. Sutton seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Add: It was noted that a reduction in size of the proposed garage will not increase the setback distance.
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With no further business to discuss, Porter moved to adjourn the meeting. Sutton seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

The meeting was adjourned at 8:06pm.

Respectfully submitted

Lori Nolan
Clerk/Land Use Coordinator

Minutes approved as amended on April 10, 2024.
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