Town of Fitzwilliam
Zoning Board of Adjustment
January 9, 2024

ZBA Members Present: Dan Sutton, Chair; Susan Massin, Vice Chair; Coni Porter; Susan Silverman; Jason
Drew, Alternate; Susan Irvings, Alternate (remote); and Nancy Carney, Selectman’s Representative.

ZBA Members Absent: Bill Pine

Staff Present: Lori Nolan, Land Use Coordinator.

Guests Present: Lecia Schuster; Scott Schuster; Michael Adkins; Juliano Fernandez; Mike Rossi; Tom
Rothermel; Hayden Rothermel; Chelley Tighe; Dave Tighe; Mike Piquette; Suzanne Gray; Barbara Briggs; Chris
Guida; Stephanie Frank; Jim Millar; and Sandra Millar.

Call to Order: Chair Dan Sutton called the meeting to order at 7:00 PM and held roll call. With the absence of
one member, Jason Drew was seated as a voting member.

Public Hearing — After-the-Fact

Case #23-19: Scott and Lecia Schuster appeal for a Variance under Article 5, Section 127-19:A to permit
construction of two storage sheds (10x16 feet and 8x16 feet) within the required 50 foot front setbacks at 78
Lower Troy Road. [Map 15, Lot 28 — Residential District]

Sutton welcomed Scott and Lecia Schuster, property owners to the meeting. Sutton stated that the public hearing
was opened in December but was continued so the Board could conduct a site walk.

Scott Schuster explained that the property is on the corner of Lower Troy Road and Gap Mountain Road. They
built two sheds without knowing they needed to obtain permits. The location was chosen out of necessity. He felt
that locating the sheds 50 feet from either road is not possible due to the steep hill as mobility around the yard,
specifically up the hill, is an issue for them.

Sutton asked what the plan is for carriage house. Schuster stated it would be demolished.
Porter commented that the hill is really steep and tough to maneuver in any weather.

Massin felt there were other options available and should have been considered. She commented that zoning
regulations are in place for a reason. Sutton commented that the hardship criterion does not change because
the application is after-the-fact. Massin felt the shed near Gap Mountain Road could have been moved further
from the road but was unsure if the leech field affected things. She acknowledged it is a difficult and unique lot.
Silverman stated that one cannot put any structure on top of a leech field.

Drew commented that the sheds are not in any sight lines so there does not seem to be any safety issues. The
purpose is to store yard equipment, like snow blowers. It is not reasonable to store a snow blower at the bottom
of a hill in the backyard.

Sutton moved to end fact finding and move to deliberations. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Findings of Fact:

1. Applicants seek an after-the-fact variance for two sheds — 10x16 feet and 8x16 feet — that were placed
within the 50 foot road setbacks.

2. Applicants’ lot drops precipitously behind the house, making it impractical for moving the sheds outside
of the frontage setbacks.

3. The shed on Gap Mountain Road cannot be pushed further back from the road without impinging on a
septic leech field.

4. Applicants intend to remove the existing carriage house.

The Board considered the five mandatory variance criteria and voted as follows:
Criterion 1: The variance will not be contrary to the public interest; and
Criterion 2: The spirit of the ordinance is observed. Passed

Findings: The Board found during the site walk that the placement of the sheds did not interfere with any
road sight lines. No abutters or members of the public had any comments. The proposed variance would not
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conflict with any explicit or implicit purpose of the Zoning Ordinance, alter the character of the neighborhood,
threaten public health, safety or welfare or otherwise injure public rights.

Sutton moved that the granting of the proposed variance would not be contrary to the public interest
and that the spirit of the ordinance would be observed. Massin seconded. Motion passed
unanimously.

Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion 3: Substantial justice is done. Passed

Findings: The Board found that there is a benefit to the applicants by having inside storage in an easily
accessible location. Generally speaking, inside storage is better aesthetically for the neighborhood compared
to exposed storage. The Board did not receive any evidence of potential harm to the public.

Sutton moved that substantial justice is done. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion 4: The values of surrounding properties are not diminished. Passed

Findings: The Board did not receive any abutter or public comment and no evidence suggesting harm to
property values was received. Moreover, the Historic District Commission has approved the style and
appearance of the sheds, indicating that they are in keeping with the neighborhood.

Sutton moved that the values of surrounding properties are not diminished. Massin seconded.
Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion 5a: No fair and substantial relationship exists between the general public purposes of the ordinance
provision and the specific application of that provision to the property.

Criterion 5b: The proposed use is reasonable. Passed

Findings: The Board found that there are no other practical locations for the two sheds due to lot size,
topography, and septic leech field location. The Board found that no other property in the area has a sharp
elevation change, making this a unique feature of this lot. On these facts, the Board found there is no fair
and substantial relationship between the general purposes of the setback and its specific application to
Applicants’ property. Accordingly, literal enforcement of the Zoning Ordinance would produce an
unnecessary hardship. The Board further determined that the proposed variance for the existing placement
of the sheds is reasonable.

Porter moved that no fair and substantial relationship exists between the general public purposes of
the ordinance provision and the specific application of that provision to the property, and the
proposed use is reasonable. Sutton seconded. Motion passed unanimously.

Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Sutton moved to adopt the following conditions to the approval. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Conditions:

1. Applicants must obtain an approved construction permit from the Board of Selectmen;
2. Existing carriage house must be removed within nine month of this decision.

Therefore, the Fitzwilliam Zoning Board of Adjustment voted to approve the application of Scott and Lecia
Schuster for a Variance under Article 5, Section 127-19:A permitting After-the-Fact construction of two detached
accessory buildings (8x16 foot and 10x16 foot sheds) at 78 Lower Troy Road, [Map 33, Lot 28 — Residential
District] subject to the above conditions.

Public Hearing
Case #24-01: Hayden Rothermel appeal for a Variance under Article 4, Section 127-16.1 to permit construction

of a 24x24 foot accessory structure (garage) that is 65 feet to the nearest wetland, where 75 feet is required at
15 Doyle Court. [Map 12, Lot 18 — Rural District]

Sutton welcomed Hayden Rothermel, property owner, and Tom Rothermel, contractor, to the meeting. H.
Rothermel explained that he would like to move a garage from another property to his Doyle Court property.
There is an existing car port and shed that would be removed. The proposed garage would be sited further from
the wetland than the existing garage. There is an outcropping of ledge that is preventing him from obtaining 75
feet from the brook. The house is more or less centered on the lot.
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Porter asked why 24x24 feet. H. Rothermel explained it is pre-existing on his parents’ lot.

T. Rothermel explained that the brook originates from a beaver pond on the opposite side of Route 119. The
brook eventually enters Scott Brook Marsh. It is typically 6 inches deep.

Sutton moved to conduct a site walk on Thursday, January 11 at 10:00am. Massin seconded. Motion
passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Sutton moved to continue the public hearing for Case #24-01 to February 13 at 7:00pm. Massin seconded.
Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Public Hearing
Case #24-02: Rolf and Barbara Briggs appeal for a Special Exception under Article 3, Section 127-9:B to

permit a 490 square foot detached accessory dwelling unit at 46 Rantilla Lane. [Map 38, Lot 9 — Rural District]

Sutton welcomed Barbara Briggs, property owner, and Chris Guida, agent, to the meeting. Sutton explained that
according to 127-9:B-2, any detached ADU must have another accessory use. Guida explained that this building
was originally a pavilion to house an office and picnic area; the ADU would be an accessory use of the office.
Briggs added that they plan to live in the ADU while they build their house, and then use the building (pavilion)
for office space and sunset watching. Drew asked if the office space is separate from the living space. Briggs
stated that everything is in one room. Drew questioned if that would be considered accessory if all is in same
space. Silverman agreed and felt there must be a separate accessory use. Guida explained that the architectural
plans have not been drawn up yet and they can add a wall or a separate entrance to satisfy the regulation.

Stephanie Frank, abutter, stated that she is in favor of this proposal.

Carney mentioned that the previous owner did work, including around wetlands, without the proper permits.
Guida agreed and stated the Briggs have received several NHDES permits and have fleshed out all the issues
from the previous owner. Sutton agreed that extensive mitigation has taken place on the lot.

Guida suggested having a studio/pavilion but having a large overhang to store wood. Drew again questioned as
the studio will not have bedrooms. Guida pushed back stating that the structure does not currently have any
bedrooms. Briggs stated they will utilize only day beds. The building was always part of their plan; only the ADU
has been added.

Sutton moved to close fact finding and move to deliberations. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Findings of Fact:
1. Applicant proposes to construct a 490 square foot detached accessory dwelling unit; and
2. The proposal will comply with all applicable dimensional requirements.
Five mandatory special exception criteria were discussed and voted as follows:
Criterion #1: Is in harmony with the purpose and intent of this chapter. Passed

Findings: The Board found that Chapter 127-9:B conditions were met and the zoning ordinance allows for
an accessory dwelling unit by special exception. The proposal complies with the required setbacks and does
not alter the characteristics of the neighborhood or the exterior appearance of the principal structure.

Sutton moved that this application is in harmony with the purpose and intent of this chapter. Massin
seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion #2: Will not be detrimental or injurious to the neighborhood in which it is to take place. Passed

Findings: The Board found that this proposal complies with all dimensional requirements. The proposed
structure will be a small one story building. The only comments received were in support of the proposal. No
evidence of potential harm was submitted to the Board.

Sutton moved that this application will not be detrimental or injurious to the neighborhood in which
it is to take place. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion #3: Is appropriate for this site in question. Passed
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Findings: The Board found the proposed structure will be a small building located on a large lot. The proposed
location of the accessory dwelling unit will be outside of the Wetland Protection Overlay District.

Porter moved that this application is appropriate for this site in question. Massin seconded. Motion
passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion #4: Complies with all applicable requirements of this chapter. Passed

Findings: The Board found that all applicable requirements for a detached accessory dwelling unit have been
met.

Sutton moved that this application complies with all applicable requirements of this chapter. Porter
seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion #5: With respect to dimensional requirements establishes that there exist special conditions that make
the meeting of these requirements unduly burdensome. n/a

Findings: The Board determined this criterion was not applicable.

Sutton moved that with respect to dimensional requirements establishes that there exist special
conditions that make the meeting of these requirements unduly burdensome, is not applicable.
Massin seconded. Motion passed unanimously.

Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Sutton moved to add the following conditions to the approval. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Conditions:

1. The accessory dwelling unit and the property owner must comply with all provisions of Chapter 127-
9:B.
2. Applicants must include a separate storage area for an accessory use.

Therefore, the Fitzwilliam Zoning Board of Adjustment voted to approve the application of Rolf and Barbara
Briggs for a Special Exception under Article 3, Section 127-9:B to permit construction of a 490 square foot
detached accessory dwelling unit at 46 Rantilla Lane, [Map 38, Lot 9 — Rural District], subject to the above
conditions.

Public Hearing
Case #24-03: Michael Piquette, David Tighe, and Marchelle Tighe appeal from an Administrative Decision

by the Board of Selectmen under Article 9, Section 127-39:A. The appeal alleges that the Board of Selectmen
erred by issuing an after-the-fact construction permit for Fitzwilliam LLC for a business use within a Rural zoning
district without conditions, site plan review, or variance at 179 NH Route 12 North. [Map 15, Lot 29 — Light
Industrial/Rural Districts]

Sutton welcomed Mike Piquette, and Dave and Chelley Tighe to the meeting, along with representatives from
Turnkey Lumber, Mike Rossi (general manager) and Michael Adkins (legal counsel). The ZBA will consider both
the Piquette and Tighe appeals together as one case. Sutton explained that the ZBA has jurisdiction over this
case; however, there are proceedings before the Planning Board with Turnkey Lumber for a site plan review.
The Planning Board will be hearing more or less the same complaint. In all likelihood, this case will return to the
ZBA on appeal. When cases involve multiple boards, the Planning Board maps out the process. The policy is not
to run cases simultaneously. Sutton felt that the Planning Board should hear and decide their case, first which
will determine the scope of any appeals that may come before the ZBA and further, continuing this application
preserves the right of all parties to appeal to the ZBA.

Sutton moved to continue Case #24-03 to February or until the Planning Board finishes their site plan review with
the applicant.

Piquette questioned this as he was appealing a narrow and targeted item of issuance of a building permit. The
Planning Board has a much wider purview. He felt if his appeal is decided now, it could give the Planning Board
an interpretation of zoning. T. Rothermel, acting chair of Planning Board for this case, explained that the Planning
Board will conduct a site plan review with Turnkey Lumber in regards to the alleged expansion of activity on the
lot. This will include the siting and use of buildings and the identification of applicable zoning districts.
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Sutton moved to continue Case #24-03 to February 13 at 7:15pm or until the Planning Board finishes
their site plan review with the applicant. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

NEW BUSINESS

Review of Minutes

After a brief discussion and one minor edit, Massin moved to approve the minutes of December 12 as
amended. Sutton seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Massin moved to approve the site walk minutes of January 3 as written. Drew seconded. Motion passed.
Yes: 3 [Massin; Porter; Drew]; No: 0; Abstained: 2 [Sutton; Silverman]

With no further business to discuss, Porter moved to adjourn the meeting. Sutton seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

The meeting was adjourned at 8:20pm.

Respectfully submitted

Lori Nolan
Clerk/Land Use Coordinator

Minutes approved as amended on February 13, 2024.
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