Town of Fitzwilliam
Zoning Board of Adjustment
September 21, 2023

ZBA Members Present: Dan Sutton, Chair; Susan Massin, Vice Chair; Coni Porter; Susan Silverman; Jason
Drew, Alternate; and Susan Irvings, Alternate (remote).

ZBA Members Absent: Bill Pine; and Nancy Carney, Selectmen’s Representative.

Staff Present: Lori Nolan, Land Use Coordinator.

Guests Present: Chris Swinzarski; Chad Branon; Kevin Woolley; Cindy Woolley; and Dennis Berard.

Call to Order: Chairman Dan Sutton called the meeting to order at 5:00 PM and held roll call.

With the absence of one member, alternate Jason Drew was seated as a voting member.

Public Hearing
Case #23-09: Spear Realty (Roy Serpa) appeal for Variances under Article 3, Section 127-14 to permit

construction of a coffee shop with a drive-up facility as an accessory use where drive-up facilities are not allowed
at 13 and 19 NH Route 12 South. [Map 34, Lots 28 and 29 — General Business District]

Sutton welcomed Chris Swiniarski, attorney, and Chad Branon, civil engineer, to the meeting. Sutton commented
that at the previous meeting, Selectmen’s Representative Nancy Carney mentioned that the travel lanes of NH
Route 12 are further to the west due to the state’s right-of-way. The Board agreed to add a findings of fact to
reflect that information.

[Bill Pine arrives]
Pine was then seated as a voting member and Drew returned to the audience.

Sutton moved to adopt the following findings of fact. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

10. The travel lanes for NH Route 12 are further to the west due to a large right-of-way on the east side so
that Applicant’s proposed new structure is more than 28 feet back from the active road surface of NH
Route 12.

Sutton stated that the Board had received additional correspondence from the applicant regarding the order
drive-up window’s speaker system.

Sutton moved to accept the correspondence into the record. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

The applicant and abutters had no new information and therefore there was no need to re-open the record.

Variance under Article 3, Section 127-14 to permit construction of a coffee shop with a drive-up facility
as an accessory use where drive-up facilities are not allowed.

The Board considered the five mandatory variance criteria and voted as follows:

Criterion 1: The variance will not be contrary to the public interest; and
Criterion 2: The spirit of the ordinance is observed. Failed

Findings: The Board found the application would be contrary to public interest as the town specifically
included a prohibition against drive-up window service at restaurants, a non-essential service, due to traffic,
pollution, health and safety concerns which are integral to the overall purposes of the Zoning Ordinance as
outlined in Chapter 127-2. The Board concluded the proposed proposal to permit drive-up service thus
conflicts with the explicit purposes of the Zoning Ordinance and that the benefit to the Applicant in having a
drive-up service window is outweighed by the potential harm to the general public and abutters. One member
concurred with the concerns raised by the abutters and considered by the Board but questioned whether
these concerns, which would be addressed by the Planning Board during site plan review, rose to the level
of conflicting with the Ordinance’s zoning purposes “unduly and in a marked degree” which is the standard
articulated in Harborside Associates v. Parade Residence Hotel, 162 NH 508, 514 (2011).
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Sutton moved that the granting of the proposed variance would be contrary to the public interest and
that the spirit of the ordinance would not be observed. Massin seconded. Motion passed.
Yes: 4 [Massin; Porter; Silverman; Pine]; No: 1 [Sutton]; Abstained: 0

Criterion 3: Substantial justice is done. Failed

Findings: The Board recognized that the Applicant attempted to mitigate the concerns raised over drive-up
service by seeking the setback variance by moving the order kiosk and drive-up window to the West side of
the building and away from the residences located to the Northeast on NH Route 119 East. However, the
Board determined that the danger to the public from increased traffic, noise and exhaust from idling vehicles
outweighed any economic benefit to the Applicant who still has permitted use of the property as a restaurant
or coffee shop without the variance for drive-up service.

Sutton moved that substantial justice is not done. Porter seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Criterion 4: The values of surrounding properties are not diminished. Failed

Findings: The Board noted that Applicant’s traffic study estimates that the proposed drive-up window service
will double the traffic entering and exiting the property onto both highways. On the other hand, the Applicant
plans to redevelop a currently dilapidated lot. While the Applicant and Abutters both made assertions
regarding the impact of drive-up window service on surrounding property values, especially the Abutters; no
expert opinions were offered although the Board had suggested during the hearing that such expert evidence
would be helpful. In the Board’s opinion, the Abutters raised non-frivolous concerns of harm to the value of
their residential properties from noise, light and vehicle pollution as well as increased traffic immediately
across NH Route 119 from their properties, which is materially different from the existing drive-up window
service at Mr. Mikes to the West on the same side of the highway and which was not outweighed by
Applicant’s efforts at mitigation. On balance, the Board determined that the evidence was inconclusive orin
equipoise which precluded a finding that the proposed variance to permit drive-up service would not diminish
surrounding property values and specifically the abutting residences on NH Route 119 East. That is, the
burden of persuasion is on an Applicant to show that all variance criteria are met, and that burden was not
met on this criterion.

Sutton moved that there was not enough evidence submitted to determine if the values of surrounding
properties are not diminished. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Criterion 5a: No fair and substantial relationship exists between the general public purposes of the ordinance
provision and the specific application of that provision to the property. Failed

Findings: The Board found that aside from its size and configuration, the Applicant’s property does not have
any distinguishing special conditions relevant to drive-up window service which the Zoning Ordinance
specifically prohibits for restaurants which are only permitted in the very small General Business zoning
district. Moreover, even assuming that the property is viewed as possessing special conditions due to its size
and configuration, the Board concluded that there is a fair and substantial relationship between the general
purposes of Chapter 127-11:D prohibiting drive-up window service in restaurants and its specific application
to Applicant’s property. Indeed, that provision applies to every property on the General Business zoning
district, and there is absolutely nothing about Applicant’s property that distinguishes it from other surrounding
properties that would make application of Chapter 127-11:D an unnecessary hardship on the Applicant.

The Board also considered the alternate unnecessary hardship test and determined that the evidence clearly
does not support a finding that due to special conditions, there is no reasonable use that can be made of the
property without a variance for drive-up window service because the property can be reasonably used as a
restaurant and any other permitted retail or commercial purpose in the zoning district, not that there are two
other restaurants operating in the district without drive-up service as well as other retail and commercial uses
currently operating in the district.

Sutton moved that there is a fair and substantial relationship exists between the general public purposes
of the ordinance provision and the specific application of that provision to the property. Massin
seconded. Motion passed unanimously.

Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0
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Conditions:

1.  Must complete Site Plan Review with the Planning Board; and
2. Must conduct a traffic study with NHDOT.

Therefore, the Board decided the following in regards to the Spear Realty appeal for variances at 13 and 19 NH
Route 12 South [Map 34, Lots 28 and 29 — General Business District], subject to conditions.

APPROVE the application for a Variance under Article 5, Section 127-19 to permit construction of a coffee
shop with 28 feet of front setback where 50 feet is required; and

DENY the application for a Variance under Article 3, Section 127-14 to permit construction of a coffee shop
with a drive-up facility as an accessory use where drive-up facilities are not allowed.

Dennis Berard, abutter, commented that Silverman raised a good point in the hearing. He would like in the record
the existence of a knoll/small rise on Route 119, where you cannot see other cars, which affects visibility and
sight lines.

With no further business to discuss, Sutton moved to adjourn the meeting. Porter seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

The meeting was adjourned at 5:56pm.

Respectfully submitted

Lori Nolan
Clerk/Land Use Coordinator

Minutes approved as written on October 10, 2023.
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