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Town of Fitzwilliam 

Zoning Board of Adjustment 

September 12, 2023 

 

ZBA Members Present: Dan Sutton, Chair; Susan Massin, Vice Chair; Coni Porter; Susan Silverman; Bill Pine; 
Jason Drew, Alternate; Susan Irvings (remote); and Nancy Carney, Selectman’s Representative.  
ZBA Members Absent:   
Staff Present: Lori Nolan, Land Use Coordinator.  
Guests Present: Chad Branon; Chris Swiniarski; Mark Anderson; Linda Anderson; Kevin Woolley; Cindy 
Woolley; Ann Berard; Dennis Berard; and Jeremy Hockensmith. 

Call to Order: Chairman Dan Sutton called the meeting to order at 7:00 PM and held roll call.  

Public Hearing  
Case #23-12: Mark and Linda Anderson appeal for a Variance under Article 6, Section 127-16.1 to permit 
construction of a 12x14 foot shed within 75 feet of a wetland at 354 NH Route 119 East [Map 12, Lot 34-2-2 – 
Rural District]. 

Sutton welcomed Mark and Linda Anderson to the meeting. The LUC confirmed that the public and abutters were 
properly notified of the meeting. None are in attendance at this meeting. 

M. Anderson presented stating that there is a small spring fed pond on the property to their left, but the run-off 
stream cuts through their backyard.  It is typically dry enough to walk through, but this year there is a trickle of 
water. They are proposing to construct a 12x14 foot shed at the end of the existing driveway. There are no other 
feasible options due to the slope of the land. The driveway is elevated to the stream, and leads ultimately into an 
attached garage. The house is one year old and is on NH Route 119 on Fullam Hill. 

Susan Silverman felt this needed Conservation Commission review. Sutton commented that this application will 
need to go before the Planning Board for a conditional use permit. 

Coni Porter asked about the well radius. The LUC explained that there is only a sanitary radius for septics. Private 
wells are unregulated. 

Porter asked how far the closest neighbor is. M. Anderson stated approximately 300 feet away. The site of the 
proposed shed will be 10-15 feet to the run-off stream and about 150 feet to the pond. The driveway run-off goes 
to the sides of the driveway and does not directly shed towards the stream. 

Sutton moved to close fact finding and move to deliberations. Massin seconded. Motion passed 
unanimously.  
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0 

Sutton moved to adopt the following findings of fact. Massin seconded. Motion passed unanimously.  
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0 

1. The property has a small run-off stream leading from an adjacent lot’s small spring-fed pond; 
2. The run-off stream area is always wet, but water is not always running; 
3. The proposed shed is 12x14 foot shed and will be sited at end of an improved driveway where a 35 foot 

camper was stored by the previous owners; 
4. There is no other practical location due to slope and topography of the property; 
5. The proposed use is for storage; 
6. The proposed shed is approximately 10 feet away from  the run-off stream; 
7. No abutter comments were received. 

The Board then deliberated on the criteria for a variance. 

Criterion #1: The variance will not be contrary to the public interest; and   
Criterion #2: The spirit of the ordinance is observed.       Passed 

Findings: The Board found that the proposal is for a modest storage structure, which will not alter the 
characteristics of the neighborhood. The Board received no abutter or public comment and concluded that 
the requested variance will not be contrary to the public interest and does not violate the spirit of the zoning 
ordinance. 
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Sutton moved that the granting of the proposed variance would not be contrary to the public interest 
and that the spirit of the ordinance would be observed. Massin seconded. Motion passed 
unanimously. 
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0 

Criterion #3: Substantial justice is done.         Passed 

Findings: The Board found that there is a benefit to both the public and the applicant with inside storage. 
There was a general concern about the storage of petroleum products, but the Board found that concern 
could be mitigated by the Planning Board and/or Conservation Commission during the Conditional Use 
permit process. 

Sutton moved that substantial justice is done. Massin seconded. Motion passed unanimously.  
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0 

Criterion #4: The values of surrounding properties are not diminished.     Passed 

Findings: No evidence was heard to the contrary. The Board found that there is a benefit to both the public 
and the applicant with inside storage. The design is tasteful and will fit into the neighborhood. 

Sutton moved that the values of surrounding properties are not diminished. Massin seconded. 
Motion passed unanimously.  
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0 

Criterion #5: Literal enforcement of the ordinance would result in an unnecessary hardship because no fair and 
substantial relationship exists between the general public purposes of the ordinance provision and the specific 
application of that provision to the property.        Passed 

Findings: The Board found that the houses in the immediate area are built on a significant slope. Given the 
combination of the topography, the location of the Applicants’ house, driveway, and garage to the proximity 
to the wetlands, the Board found that there are special conditions of the Applicants’ property that distinguish 
it from other properties in the area and that there is no fair and substantial relationship between the general 
public purposes of the zoning ordinance and the specific application of the wetland setback provision of the 
ordinance to Applicants’ property.  Consequently, the Board concluded that denial of the requested variance 
would result in an unnecessary hardship and that the proposed shed is reasonable. 

Sutton moved that no fair and substantial relationship exists between the general public purposes 
of the ordinance provision and the specific application of that provision to the property. Massin 
seconded. Motion passed unanimously.   
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0 

Conditions: 

1. Recommend that Planning Board and Conservation Commission look at storage of petroleum and power 
equipment; 

2. Complete Conditional Use Permit process with Planning Board and comply with any conditions set by 
Planning Board. 

Therefore, the Board approved the application of Mark and Linda Anderson appeal for a Variance under Article 
6, Section 127-16.1 to permit construction of a 12x14 foot shed within 75 feet of a wetland at 354 NH Route 119 
East [Map 12, Lot 34-2-2 – Rural District], subject to conditions. 

Public Hearing  
Case #23-09: Spear Realty (Roy Serpa) appeal for Variances under Article 5, Section 127-14 and Section 127-
19 to permit construction of a coffee shop with 33% open space where 35% is required; 28 feet of front setback 
where 50 feet is required; and allowance of a drive-up facility as an accessory use where drive-up facilities are 
not allowed at 13 and 19 NH Route 12 South. [Map 34, Lots 28 and 29 – General Business District] 

Sutton welcomed Chris Swiniarski, attorney, and Chad Branon, civil engineer, to the meeting. Sutton explained 
that the public hearing was continued so the applicant could obtain results of their own traffic study. 

Swiniarski explained that they have personally obtained and paid for a private traffic assessment. The 
assessment estimated 100 new vehicle trips per day, but did not take into consideration if the drive-up window 
across the street will be closing or not. In their opinion, there will ultimately be no negative traffic compared to 
the existing as it will be generally the same customer base. 
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Swiniarski explained they have amended the plan by rotating the building 180 degrees. The drive-up window will 
now face Route 12, while the order station will face the intersection of Route 12 and Route 119, which faces 
away from the residential area. The drive-up speaker can adjust to ambient noise. 

Swiniarski addressed abutters concerns by stating that they have added landscaping to help reduce additional 
lighting around the houses on Route 119. The building is also significantly lower (10 feet) and the grading at the 
road will be flattened. There will be no frying done on-site, which will keep smells to a minimum. He noted that 
restaurant use is a permitted use in this zoning district. 

Swiniarski addressed water supply. They have options and will use whatever works. It is too early in the process 
to know if they will drill their own well or not. They will have their own septic. Nancy Carney commented that 
water is provided by a private water company. The cranberry house (Map 34, Lot 28) is the last house on the 
network. She was not sure there is enough capacity to service the restaurant at this time. Branon stated that they 
have options, but wanted to leave public water option on the table. 

Branon explained that they have relocated the dumpster and have looked at the soils. The Route 12 side can 
support the septic, which will be a chamber system under the driveway. The well would be around the middle of 
the lot. This is considered a transient system, which is different from residential. 

Branon commented on his discussions with NHNOT that NHDOT requested that the driveway be moved further 
from the intersection. However, NHDOT was happy that the area will be cleaned up. 

Branon explained the stormwater management system will be subterranean. They have completed feasibility 
studies but will present the plan to the Planning Board during site plan review. The landscape plan will be 
mitigated during site plan review as well. However, Branon feels this proposal is an improvement to the existing 
conditions. 

Sutton asked for confirmation that the open space variance has been withdrawn. Branon answered yes, it has 
been withdrawn. Sutton asked what the combined square footage of the existing buildings. Branon stated 4,200 
square feet, which does not include the detached sheds. They are proposing a 1,820 square foot restaurant 
(26x70 feet) with a 160 square foot attached freezer. There has been discussions about reducing the building by 
62 square feet. They have also moved the building towards Route 12 to allow additional room between the 
restaurant and Route 119. Branon explained that the table area will be porous, and with the discussion of 
shrinking the building size, they no longer have the need for an open space variance. Sutton commented that 
most of these items are for the Planning Board to consider during site plan review. However, it is helpful to 
understand and relevant but the Board is not deciding driveway materials, etc. 

Porter asked what the current car count per hour is. Sutton stated there were previous comments in the record, 
but the traffic study did not review current conditions. Branon stated that both roads are under NHDOT purview 
and additional traffic work will need to be done. However, both highways have extra capacity for traffic. 

Susan Silverman asked if there will be driveways on both highways. Branon stated yes, NHDOT has requested 
that there be two-way traffic at both entrances. Silverman commented that the sight lines on Route 119 are poor. 
Branon stated that more review will need to be done. Silverman agreed this is a site plan review and NHDOT 
issue but you cannot see the proposed driveway from the Route 12 and 119 intersection due to a knoll/small rise 
in the road. 

Porter commented that the driveway onto Route 119 will have cars shining lights into houses. Branon explained 
that the grade will match the road and will be different from what it currently is. 

Dennis Berard, abutter, commented that drive-up windows are not allowed per zoning. Sutton agreed and stated 
that the applicants have the right to apply for a variance for the drive-up window. However, the applicants made 
amendments to the plan to mitigate concerns due to noise, lights, etc. Berard felt that before a decision is made, 
the applicant must decide if they will use their own well or public water. Sutton explained that the ZBA does not 
have that jurisdiction. The Planning Board will handle that topic during site plan review. The ZBA has a narrow 
purview, which includes setbacks and permitted uses. 

Jeremy Hockensmith, attorney representing the Woolleys, stated that a proposal is overbuilding on a lot if one 
cannot fit within the setbacks. In regards to the open space variance withdrawal, Hockensmith requested there 
be a reasoning in the decision for why it is no longer needed. He felt the seating area is a structure and therefore 
must be part of the proposal and cannot be considered as open space. Hockensmith reviewed the definition of a 
restaurant. The ordinances do not allow for a drive-up window and the drive-up window across the street will not 
be closing. If this variance is approved, then the town will have two drive-up windows across the street from each 
other when drive-up windows are not allowed. Amending the application and moving the proposed location of 
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the drive-up window is an improvement, but it is still not allowed by zoning. Hockensmith described comments 
made by a resident who lives next to an existing Dunkins drive-thru (not in Fitzwilliam), who feels it is like living 
next to hell. The impact will be the same as any other fast food. The owner has owned this land for five years 
and has not properly kept the property up. It would not be reasonable to grant a variance to allow someone to 
clean-up blight that they created. Hockensmith explained that the existing drive-up window across the street at 
Mr. Mike’s is an accessory use. However, with the new restaurant, the drive-up window will be the primary use. 
He stated that the Board must consider the intent of the ordinance and could not find any hardship to the 
application. He explained when razing and redeveloping lots, one must conform to the current requirements. The 
location is not conducive to the project. An additional 100 cars is a lot for the area. The same issue plagued this 
case previously and that application was withdrawn. Hockensmith stated that the burden will be on the local 
homeowners and this property should be made to comply with all existing regulations. 

The Board then reviewed the definitions for “building”, “structure”, and “restaurant”. Sutton stated that the Board 
will detail the open space in the decision, if the case gets to that point. However, depending on how the site plan 
review goes, there may be a requirement to come back to the ZBA for a further variance. 

Swiniarski responded to abutters comments by stating that the current drive-up window is not grandfathered and 
he was not sure how it was allowed as it opened after the zoning ordinance was adopted. As for the impact of 
the neighborhood, and “living next to hell”, he requested a finding of fact be added if true. Swiniarski explained 
that the ZBA does not set precedent, so this proposal will not open the door for more fast food restaurants. Most 
sit-down restaurants would not fit on a lot of this size. He explained that the property owner purchased the lot 
with development in mind. It is not reasonable to improve the property when you plan to raze everything on the 
property. He felt the burden is on the neighbors to show there will be further negative impacts as he has 
addressed each of their concerns, including changing the location of the drive-up window. Restaurants are 
permitted uses, and smells and sounds are normal for restaurants. Swiniarski concluded that this proposal is less 
than the original plan, less than the previous application, and all the current parking area is within the highway’s 
right-of-way. 

Branon responded to the comment about “living next to hell” to the Swanzey Dunkins property. The building is 
still a residential structure but is now a rental. It has tenants in it now. As for the Fitzwilliam proposal, Branon 
stated that the plan was based on early discussions with NHDOT. 

Porter asked where the hardship is for the drive-up window. Swiniarski stated there is not a market for inside 
service. Corporate policy would not allow development a drive-up window. Silverman stated that is it not an 
allowed use. Economic viability is not a purview of the Board and cannot be used for hardship. Swiniarski 
commented that the key component of a variance is uniqueness. These lots are undersized for the permitted 
uses. Hockensmith commented that even if it is an allowed use, the proposal must still comply with zoning. 

Silverman moved to close fact finding and move to deliberations. Sutton seconded. Motion passed 
unanimously.  
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0 

The Board took a short recess to draft findings of fact. The meeting resumed 10 minutes later. 

Sutton moved to adopt the following findings of fact. Massin seconded. Motion passed unanimously.  
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0 

1. Applicant proposes to raze two existing non-conforming structures on two adjoining non-conforming lots, 
merge the lots, and build a new 1,980 square foot Dunkin Donuts restaurant with a drive-up window; 

2. Applicant seeks two variances. (1) from the 50-foot front setback on NH Route 12 South and (2) from 
the prohibition of drive-up window service in restaurants; 

3. Applicant’s current proposal, which has altered the location of the building, the location of entrances and 
exits, and the location of the drive-up kiosk and window in response to a traffic study and abutter 
concerns, places the front of the building 22 feet from the NH Route 12 South’s right-of-way, thus 
requiring a 28-foot variance; 

4. The existing structures are 4,200 square feet in total and one is two feet from the NH Route 12 South 
right-of-way; 

5. The proposed structure reduces the existing non-conformity; 
6. Applicant previously withdrew its request for a third variance from the 35% open space requirement (see 

Appendix to the Zoning Ordinance, TABLE OF STANDARD DIMENSIONAL REGULATIONS) based on 
discussions with the Board that proposed outdoor seating areas on a permeable surface do not 
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constitute buildings or structures as defined in the Zoning Ordinance (see Chapter 127-3) and, thus, 
qualified as open space, which eliminated the need for an open space variance; 

7. Applicant’s compliance with the 50-foot setback requirement from NH Route 12 South would place the 
restaurant 28 feet closer to abutters’ residences on NH Route 119 East; 

8. The immediate neighborhood has an existing retail store with gas pumps on the corner of NH Route 119 
East and NH Route 12 North, which includes a Dunkin Donuts drive-up window and order kiosk; 

9. Abutters have raised concerns with noise, traffic, odors, and light pollution, which they argue make the 
lot unsuitable for a restaurant, particularly with drive-up window service, and will likely diminish the 
values of their residential properties which face the proposed restaurant on NH Route 119 East 

Appeal for a Variance under Article 5, Section 127-14 and Section 127-19 to permit construction of a 
coffee shop with 28 feet of front setback where 50 feet is required.  

The Board considered the five mandatory variance criteria and voted as follows: 

Criterion 1: The variance will not be contrary to the public interest; and  

Criterion 2: The spirit of the ordinance is observed.       Passed 

Findings: The Board found that this application is consistent with the other uses of the immediate area which 
primarily consists of retail, restaurant, and commercial businesses as well as some residences located on 
the North side of NH 119 East.  A large portion of the properties on the East side of NH Route 12, including 
the Applicant’s parcels, was taken by the State as a right-of-way, which requires that any development take 
place substantially further east from the actual travel lanes. The Applicant amended its application to locate 
the proposed coffee shop closer to NH Route 12 and further away from NH Route 119 East and abutting 
residential properties to mitigate abutters’ concerns with noise, light, odors and vehicular traffic safety. The 
proposed variance would not conflict with any explicit or implicit purpose of the Zoning Ordinance, alter the 
character of the neighborhood, threaten public health, safety or welfare which will be addressed by the 
Planning Board during site plan review, or otherwise injure public rights.  Further, the benefit to the Applicant 
in being able to use the property for a coffee shop that is not inconsistent with the surrounding retail and 
commercial neighborhood is not outweighed by any harm to the general public or abutters. 

Sutton moved that the granting of the proposed variance would not be contrary to the public interest and 
that the spirit of the ordinance would be observed. Massin seconded. Motion passed unanimously.  
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0 

Criterion 3: Substantial justice is done.          Passed  

Findings:  The Board acknowledged abutters’ concerns with traffic, noise, light pollution and odors which are 
primarily related to the proposed drive-up window. There was less concern raised with the proposed coffee 
shop and the setback variance sought which would be the distance between the abutters and the restaurant. 
The Board noted that a restaurant is a permitted use for this zoning district and that noise, light, odors and 
traffic concerns can be addressed by the Planning Board during site plan review. The Board concluded that 
the benefit to the Applicant is not outweighed by harm to the general public or abutters. 

Sutton moved that substantial justice is done. Massin seconded. Motion passed unanimously.  
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0 

Criterion 4: The values of surrounding properties are not diminished.      Passed  

Findings: The Board found that the area is relatively congested with multiple commercial properties. The 
application proposes replacing two structures last used for retail purposes with one restaurant that will have 
a smaller footprint than the two existing structures. No direct evidence was submitted showing the contrary. 
Abutters raised concerns that the proposed use as a restaurant or coffee shop is more intense that the prior 
retail uses of the property and will lower their property values. One member felt that the hours of operation 
could lower property values. However, a majority of the Board noted that the proposed use is specifically 
permitted by the Zoning Ordinance and that the setback variance sought moves the location of the proposed 
structure further away from the abutters’ properties than would otherwise be permitted and that an occupied 
business is generally better than the present dilapidated and vacant state of the property.  For these reasons, 
and considering the dominant retail and commercial nature of the immediate neighborhood, the Board 
majority concluded that granting the variance from the setback requirement would not diminish the value of 
any surrounding property. 
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Massin moved that the values of surrounding properties are not diminished. Porter seconded. Motion 
passed.  
Yes: 4 [Sutton; Massin; Porter; Pine]; No: 1 [Silverman]; Abstained: 0 

Criterion 5a: No fair and substantial relationship exists between the general public purposes of the ordinance 
provision and the specific application of that provision to the property.     Passed  

Findings: The property is relatively small in comparison with other parcels in the neighborhood and is 
unusually configured in that it comes to a point at the intersection of two state highways which necessitates 
that any structure be located further South and East from the intersection and closer to the abutting 
residences. The Board found that the unusual configuration of the property was a special condition that 
distinguishes it from other area properties.  Considering these special conditions and the fact that the 
proposed setback variance will permit Applicant to move the structure further away from the abutting 
residences, and further considering the facts that the State right-of-way extends significantly East of the 
existing travel lanes of NH Route 12 and that other commercial structures in the neighborhood are situated 
within the 50-foot sellback of NH Route 12, the Board concluded that there is no fair and substantial 
relationship between the general purposes of the 50-foot setback and its specific application to Applicant’s 
property. Accordingly, literal enforcements of the Zoning ordinance would produce an unnecessary hardship. 

Sutton moved that no fair and substantial relationship exists between the general public purposes of the 
ordinance provision and the specific application of that provision to the property. Massin seconded. 
Motion passed.   
Yes: 4 [Sutton; Massin; Porter; Pine]; No: 0; Abstained: 1 [Abstained] 

Criterion 5b: The proposal is reasonable        Passed 

Findings: The Board determined that the proposed use which is permitted and the proposed setback variance 
is reasonable. One member found the proposal to be too much development for one lot. 

Sutton moved that the proposal is reasonable. Massin seconded. Motion passed.  
Yes: 4 [Sutton; Massin; Porter; Pine]; No: 1 [Silverman]; Abstained: 0 

Sutton moved to continue Case #23-09 – Spear Realty – to September 21 at 5:00pm. Porter seconded. 
Motion passed unanimously.  
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0 

Review of Minutes 

Deferred to October meeting. 

With no further business to discuss, Porter moved to adjourn the meeting. Sutton seconded. Motion passed 
unanimously. 
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0 

The meeting was adjourned at 9:44pm. 

 

Respectfully submitted 

Lori Nolan  
Clerk/Land Use Coordinator 

 

 

 

 

 

 

 

Minutes approved as amended on October 10, 2023. 


