Town of Fitzwilliam
Zoning Board of Adjustment
July 11, 2023

ZBA Members Present: Dan Sutton, Chair; Susan Massin, Vice Chair; Coni Porter; Bill Pine; Jason Drew,
Alternate; and Nancy Carney, Selectman’s Representative.

ZBA Members Absent: Susan Silverman; and Susan Irvings, Alternate.

Staff Present: Lori Nolan, Land Use Coordinator.

Guests Present: Josh Joslyn; Thomas Lally; Kevin Woolley; Suzanne Gray (remote).

Call to Order: Chairman Dan Sutton called the meeting to order at 7:00 PM and held roll call.
With the absence of one member, alternate Jason Drew was seated as a voting member.

Meeting with Planning Board Chair, Suzanne Gray

Gray updated the Board on what zoning ordinances the Planning Board are currently working on, including short-
term rentals. She asked the Board if they would like to have a joint meeting (Planning Board and ZBA) to discuss
ordinances. The Board was agreeable to that and suggested a joint meeting in September. They requested
accessory dwelling units be added as a topic of discussion. Gray was in agreement.

Public Hearing, continued
Case #23-08: Barbara Granahan appeal for a Variance under Article 8, Section 127-36 to permit construction

of a covered screened porch with a 12 feet side setback where 20 feet is required at 43 White's Grove. [Map 7,
Lot 7-35 — Rural District]

Barbara Granahan submitted a letter of withdrawal for her application. The Board accepted the withdrawal without
prejudice.

Public Hearing, continued
Case #23-11: Thomas Lally appeal for a Variance under Article 6, Section 127-16.1 to permit construction of

an addition located within 100 feet of a prime wetland and 75 feet of a wetland at 77 Scott Pond Road. [Map 16,
Lot 3 — Rural District]

Sutton welcomed Josh Joslyn, agent from GRAZ Engineering, and Tom Lally, property owner, to the meeting.
Joslyn explained that they are proposing an addition to an existing dwelling that will be 84.4 feet to the edge of
the pond and 67.5 feet to the edge of the marshy wetland. All the water channels away from the pond due to
natural contours of the land, with water flowing for approximately 130-140 feet before it re-enters Scott Brook.
The proposal includes a modern septic system. The location of the addition is dictated by the septic and open
channel setback regulations. Any addition would require a variance, regardless of location. This location has
been determined to be the least impacted area. The auxiliary spillway is still in the design phase.

Lally explained that the existing house is sited on top of a hill/berm. The addition will also be on this higher
ground. This area is approximately seven feet higher than the surface water elevation. Lally has observed the
pond rise about one foot but he is unsure of any official water fluctuation numbers.

Sutton stated that the Board had not yet received comments from the Conservation Commission. The Board felt
they could make a decision without Conservation Commission’s feedback.

Sutton moved to close fact finding and move to deliberations. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Sutton moved to adopt the following findings of fact. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0
1. Applicant proposes a 30x50 foot addition to an existing 800 square foot dwelling;
2. The proposed addition will be 84.4 feet to Scott Pond and 67.5 feet to the jurisdictional wetland at its
closest points;
3. There is no other reasonable and practical location for an addition to the existing 800 square foot dwelling
outside of the 100 foot prime wetland setback;
4. The proposed addition and existing dwelling is approximately 7 feet above the elevation of Scott Pond;
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5. Run-off water from the property will enter Scott Brook at a point approximately 130 feet downstream
from Scott Pond;

6. Applicant has obtained an approved NHDES Shoreland permit for the addition;

7. Applicant is working with State on improvements to the dam, spillway, and a new proposed auxiliary
spillway, which should alleviate current spillover problems with the dam; and

8. Applicant has a septic design application, pending State approval.

The Board then deliberated on the criteria for a variance.

Criterion #1: The variance will not be contrary to the public interest; and
Criterion #2: The spirit of the ordinance is observed.

Findings: The Board found that the characteristics of the property was taken into consideration when designing
the proposal. They found there is nothing in the proposal that is inconsistent with the WPOD ordinance (§127-
16.1), and the proposal is designed to remediate the water issues associated with the dam.

Sutton moved that the granting of the proposed variance would not be contrary to the public interest
and that the spirit of the ordinance would be observed. Massin seconded. Motion passed
unanimously.

Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Criterion #3: Substantial justice is done.

Findings: Approval of the variance will provide a substantial benefit to the property owner with no evidence
of any countervailing harm to the surrounding wetlands or general public.

Sutton moved that substantial justice is done. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Criterion #4: The values of surrounding properties are not diminished.

Findings: The Board received no evidence to show that surrounding property values would be diminished.
The proposal involves enlarging an antique structure with extensive site work, following state and local
permitting approvals. The existing structure and addition is/will be situated farther from the road and pond
compared to other area properties. The proposed improvements will clearly enhance the value to the subject
property with no harm to surrounding property values.

Sutton moved that the values of surrounding properties are not diminished. Massin seconded.
Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Criterion #5: Literal enforcement of the ordinance would result in an unnecessary hardship because no
fair and substantial relationship exists between the general public purposes of the ordinance provision
and the specific application of that provision to the property.

Findings: The Board found the proposal of an addition to a small 800 square foot historic structure to be
reasonable. The parcel is much larger than the surrounding properties and the Board found that the structure
can be enlarged without harming the wetlands. The proposal and existing structure is farther from the road
and wetlands compared to area parcels. The Board also found that all runoff would shed away from the
wetlands, allowing any runoff to travel a minimum of 130 feet before entering the wetland. Given the size
and topography of the property which distinguish it from surrounding properties along with the location of the
existing structure, the Board found that there is no fair and substantial relationship between the general
public purposes of the zoning ordinance and the specific application of the wetlands setback provisions of
the ordinance to Applicants’ property. Consequently, the Board concluded that denial of the requested
variance would result in an unnecessary hardship and that the proposed addition is reasonable.

Sutton moved that no fair and substantial relationship exists between the general public purposes
of the ordinance provision and the specific application of that provision to the property. Massin
seconded. Motion passed unanimously.

Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Conditions:

1. Must obtain a Conditional Use permit from the Planning Board;
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2. The Board recommends that the Planning Board obtain Conservation Commission input;

Must obtain State septic permit and install septic system according to approved septic design;

4. Continued cooperation with the State in regards to dam and spillway improvements. This is not required
for issuance of construction permit;

5. Any further building, modification, or demolition must obtain a floodplain variance from the Zoning Board
of Adjustment as pursuant with §127-15.

@

Therefore, the Board approved the application of Thomas Lally appeal for a Variance under Article 6, Section
127-16.1 to permit construction of a new structure located within 100 feet of a prime wetland and 75 feet of a
wetland at 77 Scott Pond Road [Map 16, Lot 3 — Rural District], subject to conditions.

Public Hearing

Case #23-09: Spear Realty (Roy Serpa) appeal for Variances under Article 5, Section 127-14 and Section 127-
19 to permit construction of a coffee shop with 33% open space where 35% is required; 48 feet of front setback
where 50 feet is required; and allowance of a drive-up facility as an accessory where drive-up facilities are not
allowed at 13 and 19 NH Route 12 South. [Map 34, Lots 28 and 29 — General Business District]

The applicant, through their attorney from Devine Mellimet, requested a continuance as the requested traffic
assessment is not yet complete. The Board accepted the continuance request.

Review of Minutes

Sutton moved to approve the minutes of April 11 as written. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Sutton moved to approve the minutes of May 9 as amended. Massin seconded. Motion passed.
Yes: 4 [Sutton; Massin; Porter; Pine]; No: 0; Abstained: 1 [Drew]

Sutton moved to approve the minutes of June 13 as written. Massin seconded. Motion passed.
Yes: 4 [Sutton; Massin; Porter; Pine]; No: 0; Abstained: 1 [Drew]

The Board deferred review of the site walk minutes until the next meeting.

With no further business to discuss, Sutton moved to adjourn the meeting. Porter seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

The meeting was adjourned at 9:48pm.

Respectfully submitted

Lori Nolan
Clerk/Land Use Coordinator

Minutes approved as written on August 8, 2023.
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