Town of Fitzwilliam
Zoning Board of Adjustment
May 9, 2023

ZBA Members Present: Dan Sutton, Chair; Susan Massin, Vice Chair; Susan Silverman; Coni Porter; Bill Pine;
Jason Drew, Alternate; and Nancy Carney, Selectman’s Representative.

ZBA Members Absent: Susan Irvings, Alternate; and Melanie Patterson, Alternate.

Staff Present: Lori Nolan, Land Use Coordinator.

Guests Present: Peter Greenan; Jeff DeLuca; Martin Nolan; and Barbara Granahan (remote).

Call to Order: Chairman Dan Sutton called the meeting to order at 7:00 PM and held roll call.

Public Hearing, continued
Case #23-04: Peter and Shelly Greenan appeals for a Variance under Article 4, Section 127-16.1 and Article

5, Section 127-19:A to permit construction of a single-family dwelling within the 100 foot wetlands setback and
75 foot front setback at Johnson Road. [Map 36, Lot 23 — Rural District]

Alternate Jason Drew was seated as a voting member in place of member Bill Pine.

Sutton welcomed Peter Greenan, property owner, to the meeting. Sutton summarized the case to date stating
that the Board continued the case to obtain legal guidance from NH Municipal on vested rights cited in 674:39
and from town counsel on common-law vesting. Fact finding has been completed.

Sutton summarized the law in New Hampshire on common law vesting which requires the presence of (1) the
subdivision existed and was recorded prior to a zoning ordinance and (2) substantial construction has been
undertaken toward completion of the subdivision plan or liability incurred by the developer. Additionally, in
determining whether these facts have been established, the ZBA must look at the whole subdivision project and
not individual lots. The facts in the record show that twenty-three lots were created by the subdivision plan. There
is no evidence that the original subdivision developer incurred any substantial liabilities as essentially all
development was done by subsequent owners. The developer subdivided the lots, put in stakes to mark the lots,
then sold the lots off individually. Johnson Road existed in the 19" century and was discontinued in 1939 in which
it was reverted to Class VI status. The Board found no evidence there were any improvements done to the lots
by the original developer. Rather, the record shows that ant development of the individual lots was done
individually by subsequent owners. The Board found that this subdivision was a paper subdivision on an existing
Class VI road/right-of-way. The developer did the minimal amount of work necessary in order to sell the lots.
There was no evidence that the developer incurred liability or conducted substantial development — like road
construction, clearing of lots, road improvements, installation of water or sewer, etc.

Sutton moved that the Board found that there are insignificant facts to find common law vesting. The
motion was withdrawn after Mr. Greenan requested to be heard regarding Scott Pond Road extension.

Sutton moved to re-open the public hearing. Porter seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Greenan stated that the extension of Scott Pond Road on the subdivision plan is a private way that was created
and constructed by the original subdivision developer. Sutton acknowledged that a note on the subdivision
indicates a road was proposed but Johnson Road was in existence at that time. Greenan felt the note referred to
Scott Pond extension, north of the causeway. Silverman commented that the note does not define what road was
proposed, the length, or what segment. Porter agreed and felt the plan was very vague. Greenan stated that
Scott Pond Road on the plan is a private road. Selectman Martin Nolan said that he would like to see clarification
on Class VI roads compared to private. He commented that Scott Pond Road Extension is private. Sutton stated
that the question of whether the road is Class VI vs. private is not relevant to the issue before the Board which is
trying to determine when it was built and by whom in order to determine whether vesting has occurred. Greenan
disagreed, and commented that he purchased the lot for $25,000. He has since paid to cut trees, brought in
electricity, and built a shed. He has incurred liability. Porter stated that the original developer had to start
development for it to be carried over to subsequent owners. The intent is to protect the investment that developers
made.

Sutton moved to close fact finding and move to deliberations. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0
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Sutton moved to adopt one additional finding of fact. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

1. Scott Pond Road extension north of the causeway was not physically in existence at the time of the
subdivision plan was drawn and recorded.

Sutton asked the Board to consider the possibility that Scott Pond extension was constructed by the original
subdivision developer as it is reasonable to infer that there must have been some sort of road constructed, not
just a paper street, for prospective buyers to be able to see the individual subdivision lots. However, even
assuming that the original developer built the extension to Scott Pond Road, the record shows that only minimal
development was done in order to sell the lots. No lots were cleared or improved beyond placement of boundary
stakes. Sutton then reviewed case law.

Sutton moved that the element of substantial construction or liability prior to the enactment of the zoning
ordinance was not established and therefore, common law vesting is not applicable. Porter seconded.
Motion passed unanimously.

Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

The Board then deliberated on the criteria for a variance.

Criterion #1: The variance will not be contrary to the public interest; and
Criterion #2: The spirit of the ordinance is observed.

Findings: Though one member felt that abutter opposition could be addressed through Planning Board review,
the Board found that the application conflicted with the Wetlands Protection Overlay District (WPOD) provisions
of the Zoning Ordinance which reflect the determination of the Annual Town Meeting to prioritize the protection
of wetlands and natural resources over the interests of private owners in developing wetland areas. The Board
also found that Applicants’ current permitted use of the property -- a seasonal RV on the lot -- is less detrimental
to the wetlands than a permanent structure since the wetlands are be able to heal over the winter when the lot is

vacant.

Sutton moved that the granting of the proposed variance would be contrary to the public interest and
that the spirit of the ordinance would not be observed. Massin seconded. Motion passed
unanimously.

Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion #3: Substantial justice is done.

Findings: The zoning ordinance, including the WPOD, was passed by town residents and protection of
wetlands is important to the town. The Board found there is a significant benefit to the homeowner if a
permanent structure with septic is allowed but also found that there is a real potential of harm to the public
and environment from additional development close to the shoreline and entirely within the WPOD. Though
one member suggested that potential harm could be mitigated by the Planning Board in conditional use
permit proceedings, the Board found that the potential harm to the public and environment outweighs any
benefit to the property owners who still have reasonable seasonal use of their property for placement of a
RV.

Sutton moved that substantial justice is not done. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion #4: The values of surrounding properties are not diminished.

Findings: The Board noted that neither of the abutters raised any financial concerns. The Board also found
that this is an end lot and that houses on lakes, in general, sell for astronomical prices in the current market.

Sutton moved that the values of surrounding properties would not be diminished. Massin seconded.
Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion #5a: Literal enforcement of the ordinance would result in an unnecessary hardship because no
fair and substantial relationship exists between the general public purposes of the ordinance provision
and the specific application of that provision to the property.

Findings: The Board found that all lots in the subdivision are small and undersized; and this lot is not unique
in its size and topography. The only difference is that it is not developed. The Board concluded that the
WPOD restrictions against development in wetland areas are specifically intended to prevent development
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within protected wetlands. Thus, there is a fair and substantial relationship between the general public
purpose of the WPOD provisions of the Zoning Ordinance and their application to Applicants’ property and,
therefore, no unnecessary hardship. The Board also found that denial of the requested variance would not
deprive Applicants of reasonable use of their property because they retain the existing use of the property
as a seasonal camp with a recreational vehicle.

Porter moved that a fair and substantial relationship exists between the general public purposes of
the ordinance provision and the specific application of that provision to the property. Massin
seconded. Motion passed unanimously.

Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Based on the Board’s determination that all five variance criteria had not been established, the variance was
denied.

Sutton thanked Greenan for his time. Greenan asked about his administrative appeal in regards to the septic.
Drew stated that a septic is not allowed without a permanent structure. Sutton explained that an appeal can only
occur when something has been denied. The septic has not been denied; it just has not been signed. The BoS
were deferring until the decision of this case.

Bill Pine returned to the table as a voting member. Drew returned to the audience.

Public Hearing
Case #23-06: Jeffrey and Barbara DeLuca appeal for a Variance under Article 8, Section 127-36:B to permit

construction of a 12x20 foot carport within the required 20 foot side setback and the 75 foot front setback at 53
Hemlock Drive. [Map 35, Lot 21 — Rural District]

Sutton welcomed Jeffrey DelLuca to the meeting. DeLuca explained that the property is on the land side of
Hemlock Drive and is outside of the WPOD. He then presented the site map and explained his proposal. The
carport would be 12 feet from the side property line and 50 feet to the road. He would like to utilize the existing
exterior door. The abutting property’s garage is approximately 2 feet from the property line. He has spoken with
the neighbor, who has no objections. The carport would sit on three posts (sono tubes) on the side, but would
remain open. Hard pack would be used as the floor. DeLuca explained that the property has an existing garage,
but it is located on the opposite side of the lot and on the other side of the stone wall. This requires someone to
walk along the road to go between the house and garage. The property is currently vacant. It is a very rundown
structure. Deluca is fixing it up and will use it at a rental.

The Board did not feel a site walk was needed.

Sutton moved to close fact finding and move to deliberations. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Findings of Fact

1. Applicant proposes a 12x20 foot carport which will be open, i.e. no side walls and with a hard pack floor;

2. Purpose is to provide safer access to the house than the existing garage which is separated from the
house by a stone wall, thus requiring people to walk onto the road to get the house;

3. No abutter opposition or comments from the general public was received.

Criterion #1: The variance will not be contrary to the public interest; and
Criterion #2: The spirit of the ordinance is observed.

Findings: The Board received no evidence to the contrary. The Board found that the carport will provide safer
access for occupants to their vehicles without having to walk along the road. The surrounding neighborhood
consists of multiple non-conforming structures, and permitting the proposed carport does not alter the essential
character of the neighborhood or otherwise threaten public health, safety or welfare.

Sutton moved that the granting of the proposed variances would be not contrary to the public interest
and that the spirit of the ordinance would be observed. Massin seconded. Motion passed
unanimously.

Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Criterion #3: Substantial justice is done.

Findings: The Board no evidence of any harm to the general public that would outweigh the benefit to the
Applicants.
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Sutton moved that substantial justice is done. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Criterion #4: The values of surrounding properties are not diminished.

Findings: The Board found that the project’s goal is to improve the property and will only improve property
values.

Sutton moved that the values of surrounding properties are not diminished. Massin seconded.
Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Criterion #5a: Literal enforcement of the ordinance would result in an unnecessary hardship because no
fair and substantial relationship exists between the general public purposes of the ordinance provision
and the specific application of that provision to the property.

Findings: The Board found that Applicants’ property has special conditions — namely, being bisected by old
stonewall that separates the garage from the house which prevents safe and convenient access to the
dwelling especially in ice and snow conditions — that distinguishes it from other surrounding properties. The
Board found that this is a densely developed neighborhood with many pre-existing, non-conforming
neighborhood. There is no fair and substantial relationship between the setback restrictions of the Zoning
Ordinance and their application to Applicant’'s property. Accordingly, strict enforcement of the Zoning
Ordinance would result in an unnecessary hardship.

Sutton moved that no fair and substantial relationship exists between the general public purposes
of the ordinance provision and the specific application of that provision to the property. Massin
seconded. Motion passed unanimously.

Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Criterion #5b: The proposed use is a reasonable one.

Findings: The Board received no evidence to the contrary. The location proposed for the carport is the only
reasonable location.

Sutton moved that the proposed use is a reasonable one. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Pine]; No: 0; Abstained: 0

Review of Minutes

After a brief discussion and two minor edits, Sutton moved to approve the March 17, 2023 minutes as
amended. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Silverman; Porter; Pine]; No: 0; Abstained: 0

Elections of Officers

Porter nominated Dan Sutton as ZBA chair. Massin seconded. Motion passed.
Yes: 4 [Massin; Silverman; Porter; Pine]; No: 0; Abstained: 1 [Sutton]

Porter nominated Susan Massin as ZBA vice chair. Sutton seconded. Motion passed.
Yes: 4 [Sutton; Silverman; Porter; Pine]; No: 0; Abstained: 1 [Massin]

Sutton nominated Lori Nolan as ZBA clerk. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Silverman; Porter; Pine]; No: 0; Abstained: 0

With no further business to discuss, Sutton moved to adjourn. Pine seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Silverman; Porter; Pine]; No: 0; Abstained: 0

The meeting was adjourned at 8:32pm.

Respectfully submitted

Lori Nolan
Clerk/Land Use Coordinator

Minutes approved as written on July 11, 2023.
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