Town of Fitzwilliam
Zoning Board of Adjustment
March 27, 2023

ZBA Members Present: Dan Sutton, Chair; Susan Massin, Vice Chair; Coni Porter; Bill Pine; Jason Drew,
Alternate; Susan Irvings, Alternate; and Brian Doerpholz, Selectman’s Representative.

ZBA Members Absent: Susan Silverman; and Melanie Patterson, Alternate.

Staff Present: Lori Nolan, Land Use Coordinator.

Guests Present: Dan White; and Peter Greenan.

Call to Order: Chairman Dan Sutton called the meeting to order at 7:00 PM and held roll call.
With the absence of one member, alternate Jason Drew was seated as a voting member.

Public Hearing, continued

Case #22-13: Spears Realty LLC (Roy Serpa) appeal for Variance under Article 5, Section 127-19 Appendix
A to permit construction within the required 50 foot front setback at 13 and 19 NH Route 12 South. [Map 34, Lots
28 and 29 — General Business District]

The Board approved the applicant’s request to withdraw the application without prejudice.

Sutton moved to withdraw the applicant for Case #22-13, Spears Realty, without prejudice. Bill Pine
seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Public Hearing

Case #23-04: Peter and Shelly Greenan appeals for a Variance under Article 4, Section 127-16.1 and Article
5, Section 127-19:A to permit construction of a single-family dwelling within the 100 foot wetlands setback and
75 foot front setback at Johnson Road. [Map 36, Lot 23 — Rural District]

Sutton welcomed Peter Greenan, property owner, to the meeting. Sutton summarized the case to date stating
that the Board continued the case to obtain legal guidance from NH Municipal on vested rights cited in 674:39
and common-law vesting.

Greenan asked if his appeal about the septic will be heard. Sutton asked if he was denied by the Town. Greenan
explained that the Town Administrator will not sign the local approval for a septic when it is hooked up to a
camping trailer. He then had the septic designed for a house but the BoS required ZBA approval of the house
footprint before signing off on septic. Sutton suggested tabling the trailer septic issue and proceed with reviewing
the house proposal. After that, the Board can review the remaining items. The Board was in agreement. Sutton
discussed the applicability of vesting. If the subdivision was vested, then this lot has a vested right to develop.

Sutton explained that the new structure will be smaller and with one deck, compared to the first proposal. The
structure will still be within 75 feet of the road and 100 feet of Scott Pond. Greenan added that the structure will
be the same elevation as the neighbor’s house. Coni Porter asked what the size difference is between the first
proposal and the current one. Greenan explained that the new structure will be two feet shorter and two feet
more narrow. There will be just one deck — a side deck to enter the house.

Sutton explained that building on a Class VI road is generally prohibited with limited exceptions. The Board will
not address the Class VI road issue now because the applicant has not been denied anything. Greenan stated
that there are two or more houses on Johnson Road. He also has a deeded right-of-way from the Class V road
to his property. Sutton stated that the Class VI road may be mentioned in the Findings of Fact, but it will not be
a basis of the decisions tonight.

Sutton moved to close fact finding and move to deliberations. Susan Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Findings of Fact

1. Applicant seeks a variance from the front and WPOD setback requirements of the Zoning Ordinance to
permit construction of a single-story 24x30 foot one-bedroom seasonal camp cottage with an attached
12x14 foot covered porch;
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2. Applicant’s Lot (Map 36, Lot 23) is shown on a subdivision plan, Scott Mill Reservoir Development (May
1959), which was recorded on June 15, 1959 in the Cheshire County Registry of Deeds and was legally
in existence prior to the Town’s enactment of the Zoning Ordinance;

3. At the time that the subdivision plan was created and recorded in 1959, approval by the Board of
Selectmen or any other town authority was not required;

4. The subdivision plan consists of 23 lots, all of which are located on sections of Scott Pond Road or
Johnson Road that were discontinued by Annual Town Meeting prior to 1959 and, thus, were and
continue to be Class VI roads;

5. All 23 lots in the subdivision appear to be non-conforming under the applicable dimensional
requirements, specifically the WPOD and minimum area requirements, of the Zoning Ordinance;

6. At the present time, 11 of the 23 subdivision lots have been improved and developed with residential
structures including Lots 22 (1965) and 21 (1967) which are situated on the south side of Lot 23;

7. All lots in the subdivision have been separately assessed and taxed since at least 1989, which is the
earliest date for which tax records are available;

8. Lot 23 is approximately 0.24 acres in size with approximately 126 feet of frontage on Scott Pond and
frontage on Johnson Road, a Class VI road, which intersects with Scott Pond Road, a Class V road, at
a point that is more than 500 feet from the closest point of Lot 23;

9. Applicant’s proposed dwelling is entirely within the 100-foot WPOD setback, and approximately 24 feet
at its closest point from the shoreline of Scott Pond, and approximately 55 feet at its closest point from
Johnson Road;

10. Abutters at 36 Johnson Road (Lot 21) and 40 Johnson Road (Lot 22) have submitted letters to the ZBA
opposing the requested variance based on the wet conditions of Lot 23 and potential harm to Johnson
Road from construction equipment (Note: the letter received from Lot 22 was submitted in the previous
22-15 case and has not been removed from the record);

11. There are currently two residential structures on the Class VI portion of Johnson Road north of the Scott
Pond causeway, including abutting Lot 22 where the dwelling is approximately 10 feet from Lot 23;

12. Lot 23 and the immediately surrounding area, including Lot 22, are approximately one to ten feet above
the level of Scott Pond;

13. Scott Pond is 1,073 feet above sea level. The proposed structure sits on land that is 1,079-1,089 feet
above sea level. It will be raised an additional three feet on pilings;

14. The existing structure on Lot 22 is 24x24 feet with an 8x24 foot enclosed porch;

15. The existing structure on Lot 21 is 20x24 feet with a 6x22 foot open porch and a 6x6 foot foyer; and

16. The lots abuts Scott Pond, which is a prime wetland and has a 100-foot building setback requirement.

Sutton moved to accept the Findings of Fact. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Sutton stated that vesting under RSA 674:39 is not applicable because the subdivision plan was not approved
by the Planning Board. However, common-law vesting works in a similar manner to 674:39. He explained the
case study provided by NH Municipal - Henry and Murphy vs Allenstown.

Porter questioned common-law vesting in this situation due to the five-year exception. Sutton disagreed as there
is no five-year exception outside of 674:39. According to Henry and Murphy vs Allenstown, the Board must look
at the subdivision as a whole for substantial improvement. Porter questioned that, as the case referred to a
developer and not individual lots. Sutton felt it was applicable because the case included subsequent owners.
Each lot was taxed as separate lots.

Massin felt that zoning cannot be disregarded, even if vested. She understood the purpose but it is not applicable
to this case. This subdivision happened many years ago and nothing has been done or improvements made.
Our zoning ordinance cannot be ignored and non-confirming lots cannot become even more non-conforming.
The protections of the wetlands is also an exception to common-law vesting. She was not in agreement that
Henry and Murphy vs Allenstown was relevant to this case. Pine agreed with Massin. This subdivision was not a
homogeneous development.

Jay Drew commented that Henry and Murphy vs Allenstown had all the development occurring within a five year
period. Sutton stated that these are legal property rights. There are two questions. Is there a right to develop due
to vesting of substantial improvements of the subdivision? And assuming that is true, are there reasonable
provisions to restrict? Once those questions are answered, then the Board can deliberate if the application meets
the criteria for a variance. Drew did not feel that development occurred in a reasonable amount of time for
common-law vesting to apply. Sutton agreed there has been gradual development over 40 years. But Sutton felt
that common-law vesting does apply if the development of the subdivision as a whole was substantial and taxed
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as individual lots. He felt that WPOD restrictions are reasonable zoning restrictions to apply to the variance
criteria. Drew continued to question and asked if the lot price comes into factor as this lot was purchased for
$25,000 at peak market, which is very low for a buildable waterfront lot. Pine commented that having a lot does
not automatically mean it is buildable. The lot could be used for bird watching and there are plenty of undeveloped
lots in town.

Porter felt it was clear that the property is not vested. There is no developer trying to develop a subdivision as a
whole. She was not convinced that a subsequent owner meant an owner 70 years in the future. Pine mentioned
that development stopped in the 1970s. Drew asked if property abandonment is factored in as well. This property
was abandoned twice with the town taking over ownership due to taxes.

Brian Doerpholz commented that WPOD ordinance and restrictions were passed by the residents at annual town
meeting. He asked what is a reasonable restriction, if the property is vested. If legal assistance is needed, the
Board must request it ASAP through the BoS.

Massin motioned to obtain assistance from legal counsel. Pine seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Sutton moved to continue the public hearing for Case #23-04, Peter and Shelly Greenan, to April 4, 2023
at 7:00pm to obtain legal guidance. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Public Hearing
Case #23-05: Daniel and Jamie White appeal for a Special Exception under Article 3, Section 127-9:B to
permit an 870 square foot detached accessory dwelling unit at 22 Keene Ave. [Map 25, Lot 6 — Rural District]

Sutton welcomed Dan White, property owner, to the meeting. White explained that his family has been in
Fitzwilliam for many generations. They have a small cabin that is dilapidated and must be torn down. There will
not be changes to the main dwelling. The existing cabin is 870 square feet (32x20 feet) including an enclosed
porch. He is looking to rebuild the structure to be 660 square feet (22x30 feet) with a 7x30 foot open porch. It is
located more than 75 feet from Laurel Lake. White commented that two trees must come down. The laurels are
being choked out by brush and they plan to remove the brush to allow the laurels to flourish again. They will use
a pump system for the ADU for the septic. There is an existing well near the top of the property. During the
rebuild, they will reuse as much materials as possible. Sutton stated that the porch is not counted towards the
square footage.

Porter commented that the purpose of ADUs is to allow people to age in place but it is not a requirement. White
explained that they would like to keep the property in the family, and need the income to keep the property. It will
be used as a rental but not short-term. They envision a seasonal tenant and perhaps a student during the off-
season. His family built the cabin originally to be a rental.

Sutton moved to close fact finding and move to deliberations. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Findings of Fact

1. Applicant seeks a special exception to permit a 660 square foot ADU with an attached 210 square foot
open porch;

2. Proposed ADU will replace the existing camp, which is located entirely outside of the WPOD 75-foot
setback;

3. The existing structure has been used as a rental dwelling and will continue that use.

Sutton moved to accept the Findings of Fact. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

The Board discussed and voted on the required criteria for a special exception.

Criterion #1: Is in harmony with the purpose and intent of this chapter.
Findings: The Board found that Chapter 127-9:B conditions were met. The proposal is a rebuild/replacement
of an existing structure, is sited within the required setbacks, and does not alter the characteristics of the
neighborhood. The condition of the dwelling necessitates that the building be rebuilt.
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Sutton moved that this application is in harmony with the purpose and intent of this chapter. Massin
seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Criterion #2: Will not be detrimental or injurious to the neighborhood in which it is to take place.

Findings: The Board found that the property will be improved through a new modern septic system further
away from the lake. The Board also found that this proposal will replace a failing structure.

Sutton moved that this application will not be detrimental or injurious to the neighborhood in which
it is to take place. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Criterion #3: Is appropriate for this site in question.

Findings: The Board found the proposal is on a relatively large lot for the area. The existing cabin has been
there for 70 years. The new design matches the existing design and is compatible with the environment.

Sutton moved that this application is appropriate for this site in question. Massin seconded. Motion
passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Criterion #4: Complies with all applicable requirements of this chapter.

Findings: The Board found that all applicable requirements for an attached accessory dwelling unit has been
met.

Sutton moved that this application complies with all applicable requirements of this chapter. Massin
seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Criterion #5: With respect to dimensional requirements establishes that there exist special conditions
that make the meeting of these requirements unduly burdensome.

Findings: The Board determined this criterion wasn’t applicable.

Sutton moved that with respect to dimensional requirements establishes that there exist special
conditions that make the meeting of these requirements unduly burdensome, is not applicable.
Massin seconded. Motion passed unanimously.

Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Sutton moved to adopt the following condition. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

Condition:

1. The accessory dwelling unit and the property owner must comply with all provisions of Chapter 127-9:B.
The special exception was therefore approved, subject to conditions.
Review of Minutes

Sutton moved to approve the February 14, 2023 minutes as amended. Porter seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

With no further business to discuss, Porter moved to adjourn. Sutton seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Pine; Drew]; No: 0; Abstained: 0

The meeting was adjourned at 8:57pm.

Respectfully submitted

Lori Nolan
Land Use Coordinator

Minutes approved as amended on May 9, 2023.
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