Town of Fitzwilliam
Zoning Board of Adjustment
February 14, 2023

ZBA Members Present: Dan Sutton, Chair; Susan Massin, Vice Chair; Coni Porter; Susan Silverman; Jason
Drew, Alternate; Melanie Patterson, Alternate (remote); Susan Irvings, Alternate (remote); and Brian Doerpholz,
Selectman’s Representative.

ZBA Members Absent: Bill Pine.

Staff Present: Lori Nolan, Land Use Coordinator

Guests Present: Martin Nolan; Paul Butler; Peter Greenan; Chandra Engelbert (remote); Kevin Towle; Paul
O’Neill (remote); and Alecia Lang (remote).

Call to Order: Chairman Dan Sutton called the meeting to order at 7:05 PM and held roll call.

With the absence of one member, alternate Jason Drew was seated as a voting member. Alternates Susan
Irvings and Melanie Patterson then left the meeting.

Public Hearing, continued
Case #22-13: Spears Realty LLC (Roy Serpa) appeal for Variance under Article 5, Section 127-19 Appendix

A to permit construction within the required 50 foot front setback at 13 and 19 NH Route 12 South. [Map 34, Lots
28 and 29 — General Business District]

The Board will allow this case to be continued until March. If the applicant is not prepared to continue, the case
will be dismissed without prejudice.

Sutton moved to continue the public hearing for Case #22-13, Spears Realty, to March 27,2023 at 7:00pm.
Susan Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Public Hearing
Case #23-01: Paul and Elizabeth Butler appeal for a Variance under Article 4, Section 127-16.1 and Article

8, Section 127-36 to permit construction of a 10x12 foot storage shed within the required setbacks at 311 NH
Route 12 South. [Map 12, Lot 12 — General Industrial District]

Sutton welcomed Paul Butler, property owner, to the meeting and summarized the case.

Sutton moved to admit the Conservation Commission comments into the record. Susan Massin
seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Coni Porter revisited a question from the previous meeting and asked if gas would be stored in the shed as she
did not see that Conservation Commission commented on that part. Susan Silverman explained that the
Conservation Commission was not aware that gas would be stored; they only knew about boats and oars. Sutton
mentioned that a previous unrelated case was conditioned that all chemicals or gas be stored in a non-permeable
container. Butler suggested a concrete mixing tub on a shelf. Martin Nolan suggested steel or galvanized material
over plastic.

Silverman commented that the Conservation Commission also discussed vegetation with Butler. Butler explained
that the property has poor soil for vegetation to survive. He speculated that is why they recommended a drywell.

Sutton moved to close fact-finding and move to deliberations. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Sutton moved to adopt the following Findings of Fact. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Findings of Fact

1. Applicant seeks a variance from the 75 foot WPOD setback to permit a 10x12 foot storage shed;

2. Applicant’s lot is located entirely or almost entirely within the WPOD and is the site of a canoe and kayak
rental business that was approved by the Planning Board after a site plan review on April 3, 2012;

3. In addition to the 10x12 foot shed, there is an existing larger storage building;
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4. The Conservation Commission reviewed the proposal at the ZBA’s request and has made
recommendations to protect the surrounding wetlands; and
5. No abutter or public opposition was received.
Criterion #1: The variance will not be contrary to the public interest; and
Criterion #2: The spirit of the ordinance is observed.

Findings: The Board detailed how the purpose behind setbacks within the WPOD is to protect fragile wetlands.
This proposal is for a small structure. The Board found that with suitable conditions, the shed would be
appropriate. The Board found that there is no better location for the shed as the entire lot or virtually the entire
lot is within the WPOD. The location is sited in the center of the raised land.

Sutton moved that the granting of the proposed variances would be not contrary to the public interest
and that the spirit of the ordinance would be observed. Massin seconded. Motion passed
unanimously.

Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion #3: Substantial justice is done.

Findings: The Board found that there will be a benefit to the applicant with storage. Any threat to the public
would be from any harm to the wetlands. The Board found no tangible threats to the wetlands as the
Conservation Commission recommended mitigation efforts to protect the wetlands. The applicant agreed to
the Conservation Commission’s recommendations. The shed is small on higher ground. It is a minimal
change in regards to location, size, and proposed used.

Sutton moved that substantial justice is done. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion #4: The values of surrounding properties are not diminished.

Findings: The Board received no evidence to the contrary. The Board found that the existence of a running
business is better for the area than a closed business.

Sutton moved that the values of surrounding properties are not diminished. Massin seconded.
Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion #5a: Literal enforcement of the ordinance would result in an unnecessary hardship because no
fair and substantial relationship exists between the general public purposes of the ordinance provision
and the specific application of that provision to the property.

Findings: The Board found that the property is unique as the entire property is within the wetlands. If
interpreting the ordinance literally, this property would not be allowed to be used. The business and its
equipment is dependent on the proximity to water and was filled in prior to the existence of zoning. The
property has a history of a canoe/kayak business.

Sutton moved that no fair and substantial relationship exists between the general public purposes
of the ordinance provision and the specific application of that provision to the property. Massin
seconded. Motion passed unanimously.

Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion #5b: The proposed use is a reasonable one.

Findings: The use of the property as a canoe/kayak rental business was approved by the Planning Board,
and a shed for storage of equipment is entirely reasonable.

Sutton moved that the proposed use is a reasonable one. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Sutton moved to add the following conditions to the variance. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0
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Conditions:

1. The applicant is to adhere to the Conservation Commission’s recommendations to install gutters, which
will be fed into a drywell(s)/infiltrator(s);

2. Any power equipment stored on the property must be drained of fuel for off-season storage;

3. Any fuel and/or oil stored on the property must be stored above ground in an elevated area in a second
container rated for petroleum products; and

4. Petroleum products are limited to five (5) gallons on the property.

The variance was therefore approved, with conditions.

Public Hearing

Case #23-02: Virginia R. Towle Revocable Trust appeal for a Variance under Article 3, Section 127-7 to
permit a change in use from general industrial to rural for the purpose of a single family dwelling at NH Route 12
South. [Map 8, Lot 39 — General Industrial District]

Sutton welcomed Kevin Towle and Chandra Engelbert, property owners, to the meeting. Sutton explained that
the Board received the requested drawing from Engelbert. Engelbert explained that the house would be sited in
the berm with a walk-out basement and second floor. Jay Drew commented that the house, as drawn, would not
meet all the setbacks for the general industrial zoning district. However, that topic is not before the Board.
Silverman commented that the wetlands would need to be properly delineated before any construction could take
place. The Board discussed the topography of the property.

Sutton moved to close fact-finding and move to deliberations. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Sutton moved to adopt the following Findings of Fact. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Findings of Fact

1. Applicant seeks a variance to permit residential use of a 0.64 acre undeveloped parcel in the General
Industrial zoning district;

2. The closest developed lot on NH Route 12 is north of the applicant’s parcel and is residential, and the
vast majority of the other developed parcels in the immediate vicinity on both sides of NH Route 12 are
residential;

3. Thelot has an existing driveway curb cut on to NH Route 12; and

4. No abutter or public opposition was received.

Criterion #1: The variance will not be contrary to the public interest; and
Criterion #2: The spirit of the ordinance is observed.

Findings: The Board found that the Route 12 South area is amendable to residential, industrial, and commercial
use. There have been no new industrial businesses opened since the adoption of zoning with only two
commercial businesses in the area. The proposed use would not be out of character for the neighborhood as
there are other residential uses in the area. The applicants bought the property as residential and had a septic
design approved.

Sutton moved that the granting of the proposed variances would not be contrary to the public interest
and that the spirit of the ordinance would be observed. Massin seconded. Motion passed
unanimously.

Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion #3: Substantial justice is done.

Findings: The Board noted that they received testimony from both applicants that the property was advertised
for sale and there was no interest received for industrial uses. The Board found that the lot size and location
make it unsuitable for industrial use. The Board received no evidence of any harm to the public.

Sutton moved that substantial justice is done. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0
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Criterion #4: The values of surrounding properties are not diminished.

Findings: The Board received no evidence to the contrary and concluded that residential development in an
area that is already predominantly residential would not harm surrounding property values.

Sutton moved that the values of surrounding properties are not diminished. Massin seconded.
Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion #5a: Literal enforcement of the ordinance would result in an unnecessary hardship because no fair and
substantial relationship exists between the general public purposes of the ordinance provision and the specific
application of that provision to the property.

Findings: The Board found the lot to be of a small size and not suitable for industrial use. The Board found
the only suitable use for the property would be residential or undeveloped.

Sutton moved that no fair and substantial relationship exists between the general public purposes
of the ordinance provision and the specific application of that provision to the property. Massin
seconded. Motion passed unanimously.

Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Criterion #5b: The proposed use is a reasonable one.
Findings: Residential use of the property in a neighborhood that is predominantly residential is reasonable.

Sutton moved that the proposed use is a reasonable one. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

The variance was therefore approved, subject to no conditions.

Public Hearing

Case #23-04: Peter and Shelly Greenan appeals from an Administrative Decision under Article 3, Section
127-15:F to permit a sealed septic system in a floodplain and for a Variance under Article 4, Section 127-16.1
and Article 5, Section 127-19:A to permit construction of a single-family dwelling within the 100 foot wetlands
setback and 75 foot front setback at Johnson Road. [Map 36, Lot 23 — Rural District]

Sutton welcomed Peter Greenan, property owner, to the meeting.

Greenan explained that he requested local septic design approval. The Selectmen Office will not sign it. Sutton
explained that this is not a denial and this appeal is premature. The Board did not address the administrative
appeal.

Greenan presented stating that according to the previous case’s Notice of Decision [Note: Case #22-15], the
ZBA is in agreement with him that the subdivision was completed prior to the adoption of zoning. He asked when
the ZBA determined the subdivision was vested. He felt according to RSA 679:39, once a lot is vested, the zoning
regulations are locked in. He distributed materials detailed when each lot in the subdivision was vested, which
showed a maijority of the subdivision had been vested. Greenan explained that construction was allowed as
recently as 2015 within this subdivision. He felt that if the property is vested, then no variance is needed. The
Board felt that they cannot continue without obtaining legal guidance on the vesting question.

Greenan proceeded with his proposal. The proposal dwelling would be 24x30 feet with a 12x14 foot covered
porch. It meets the side and rear setbacks of 20 feet and 50 feet from the road, which was the front setback at
the time he felt the lot was vested. The house would be 732 square feet; 888 square feet including the porch.
The impervious square footage of the lot would be under 1,000 square feet when including the proposed house
and porch, and the existing shed. The original proposal was for a 26x32 foot house, bigger covered porch, and
8x44 foot deck.

Greenan explained that the structure would be stick-built on nine (9) footings/pilings. He will bring in materials
with a pick-up truck. The structure would be three feet off the ground.

Porter asked if a curb cut has been approved. The LUC stated that no application has been filed and the Road
Agent was not asked to review this proposal. Greenan felt he qualified for a curb cut under RSA 674:41 as an
existing street. He stated that there has been a driveway on the lot for 50 years. It also qualifies under the town’s
non-conforming parking ordinance. Sutton explained that driveways are not zoning and not under the Board’s
purview.
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Sutton moved to continue the public hearing for Case #23-04, Peter and Shelly Greenan, to March 27,
2023 to obtain legal guidance. Silverman seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Greenan commented that he is trying to comply with the regulations as best as he can. Sutton acknowledged his
efforts.

Review of Minutes

Sutton moved to approve the following minutes as written.

November 8, 2022

November 17, 2022 (site walk)
January 10, 2023

January 12, 2023 (site walk)

Porter seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

Announcements

Brian Doerpholz updated the Board on a citizen zoning petition received to change a lot from general industrial
to general business.

The LUC updated the Board of the Magnolia Holdings LLC case in front of the Housing Appeals Board and on
the Community Housing Navigator program that Fitzwilliam is taking part of.

With no further business to discuss, Sutton moved to adjourn. Porter seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Silverman; Drew]; No: 0; Abstained: 0

The meeting was adjourned at 8:39pm.

Respectfully submitted

Lori Nolan
Land Use Coordinator

Minutes approved as amended on March 27, 2023.
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