Town of Fitzwilliam
Zoning Board of Adjustment
January 10, 2023

ZBA Members Present: Dan Sutton, Chair; Susan Massin, Vice Chair; Coni Porter; Jason Drew, Alternate;
Melanie Patterson, Alternate (remote); and Brian Doerpholz, Selectman’s Representative.

ZBA Members Absent: Susan Silverman; Bill Pine; Susan Irvings, Alternate.

Staff Present: Lori Nolan, Land Use Coordinator

Guests Present: Andre Bessette; Carol Bessette; Kevin Towle; Chandra Engelbert (remote); Neil Olson; Paul
Butler

Call to Order: Chairman Dan Sutton called the meeting to order at 7:00PM and held roll call.
Sutton asked for a moment of silence for Bob Handy, who recently passed away unexpectedly.

With the absence of two members, alternates Jason Drew and Melanie Patterson were seated as a voting
members.

Public Hearing, continued

Case #22-13: Spears Realty LLC (Roy Serpa) appeal for Variance under Article 5, Section 127-19 Appendix
A to permit construction within the required 50 foot front setback at 13 and 19 NH Route 12 South. [Map 34, Lots
28 and 29 — General Business District]

Sutton moved to continue the public hearing for Case# 22-13, Spears Realty, to February 14, 2023 at
7:00pm. Susan Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Drew; Patterson]; No: 0; Abstained: 0

Public Hearing
Case #23-01: Paul and Elizabeth Butler appeal for a Variance under Article 4, Section 127-16.1 and Article

8, Section 127-36 to permit construction of a 10x12 foot storage shed within the required setbacks at 311 NH
Route 12 South. [Map 12, Lot 12 — General Industrial District]

Sutton welcomed Paul Butler, property owner, to the meeting. Butler explained that he constructed a 10x12 foot
shed on the property about 1.5 months ago. He was not aware he needed a variance. Sutton explained that the
entire property is within the wetlands. However, the shed meets all other setbacks outside of the wetlands.

Butler explained that the shed sits on blocks about 5-6 inches off the ground. It has a gambrel roof. Coni Porter
had concerns with runoff within the wetland. Butler was okay with installing gutters to disperse the water. The
Board discussed the need to obtain Conservation Commission opinion.

Sutton moved to continue the public hearing for Case #23-01, Paul and Elizabeth Butler, to February 14,
2023 in order to obtain Conservation Commission opinion. Massin seconded. Motion passed
unanimously.

Yes: 5 [Sutton; Massin; Porter; Drew; Patterson]; No: 0; Abstained: 0

Patterson asked what will be stored in the shed. Butler explained it will be used mainly in the winter to hold kayaks
and oars. If allowed, he would like to store lawn mower and racks in the summer.

Public Hearing
Case #23-03: Neil and Ellinor Olson appeal for a Special Exception under Article 3, Section 127-9:B to permit

the construction of a 522 square foot attached accessory dwelling unit at 428 NH Route 119 West. [Map 10, Lot
83-2 — Rural District]
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Sutton welcomed Neil Olson, property owner, to the meeting. Olson explained that he would like to build an
accessory dwelling unit in the upstairs of his house. It would be for in-laws or family. The space is existing and is
522 square feet. Porter commented that accessory dwelling units can be rented to a maximum of four people.
Olson stated this will be a one bedroom or studio unit. They are not planning anything initially. If the unit is not
rented, they will use the space as storage for the main house. The septic is rated for five bedrooms. The main
house has four bedrooms. Olson confirmed the accessory dwelling unit will have a separate entrance.

Andre Bessette, abutter, had concerns this will become a short term rental (like Airbnb). If this is a rental to family,
they have no objections. He confirmed that Olson has been a good neighbor, but Bessette had concerns for the
next owner and their plans. Porter did not feel this proposal would add any traffic to Richmond Road. Carol
Bessette, abutter, clarified that their concerns are that renters are not sure of property lines. Tenants do things
that owners would not do. The Bessette’s moved to the area because it was a residential area, not a rental area.
Porter explained that the owner is required to reside in one unit. Drew explained that the accessory unit cannot
be converted into a main dwelling.

The Board did not feel that a site walk was needed.

A. Bessette asked if the same approvals and rules still apply if the property is sold. Sutton confirmed stating that
approval goes with the land. However, if this is a straight renter, that would require a different application.

Sutton moved to close fact finding and proceed to deliberations. Massin seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Drew; Patterson]; No: 0; Abstained: 0

Sutton moved to adopt the following Findings of Fact. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Drew; Patterson]; No: 0; Abstained: 0

Findings of Fact:

1. Applicant proposes a 522 square foot accessary dwelling unit within an existing single family home at
428 NH Route 119 West;

2. The proposed accessory dwelling unit will be located on the second floor of the structure;

3. The proposed accessory dwelling unit will have a separate entrance and doorway;

4. Abutters have raised general concerns in regards to rentals in the neighborhood. Their experience with
the short term rental is in the manner that it is a nuisance with renters not observing property lines,
raising safety concerns; and

5. Structure has four bedrooms and the accessory dwelling will have one bedroom for a total of five
bedrooms. The septic is rated for five bedrooms.

The Board discussed and voted on the required criteria for a special exception.

Criterion #1: Is in harmony with the purpose and intent of this chapter.

Findings: The Board found that Chapter 127-9:B conditions were met. The proposal is sited within the
required setbacks and does not alter the characteristics of the neighborhood or the exterior appearance of
the structure.

Sutton moved that this application is in harmony with the purpose and intent of this chapter. Massin
seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Drew; Patterson]; No: 0; Abstained: 0

Criterion #2: Will not be detrimental or injurious to the neighborhood in which it is to take place.

Findings: The Board recognized the abutter's general concerns in regards to rentals in the neighborhood,
particularly rentals with frequent turnover and absentee landlords. However, according to the required
criteria for accessory dwelling units, the owner must reside in one unit. There was no contrary evidence
submitted showing this proposal would be detrimental or injurious to the neighborhood.
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Sutton moved that this application will not be detrimental or injurious to the neighborhood in which
it is to take place. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Drew; Patterson]; No: 0; Abstained: 0

Criterion #3: Is appropriate for this site in question.

Findings: The Board found the proposal is on a large lot. There will be no new construction. There is also
amble parking.

Porter moved that this application is appropriate for this site in question. Massin seconded. Motion
passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Drew; Patterson]; No: 0; Abstained: 0

Criterion #4: Complies with all applicable requirements of this chapter.

Findings: The Board found that all applicable requirements for an attached accessory dwelling unit has been
met.

Sutton moved that this application complies with all applicable requirements of this chapter. Massin
seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Drew; Patterson]; No: 0; Abstained: 0

Criterion #5: With respect to dimensional requirements establishes that there exist special conditions
that make the meeting of these requirements unduly burdensome.

Findings: The Board determined this criterion wasn’t applicable to the use proposed by the applicant.

Sutton moved that with respect to dimensional requirements establishes that there exist special
conditions that make the meeting of these requirements unduly burdensome, is not applicable.
Massin seconded. Motion passed unanimously.

Yes: 5 [Sutton; Massin; Porter; Drew; Patterson]; No: 0; Abstained: 0

Sutton moved to adopt the following condition. Massin seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Drew; Patterson]; No: 0; Abstained: 0

Condition:
1. The accessory dwelling unit and the property owner must comply with all provisions of Chapter 127-9:B.
The special exception was therefore approved, subject to conditions.

Public Hearing

Case #23-02: Virginia R. Towle Revocable Trust appeal for a Variance under Article 3, Section 127-7 to
permit a change in use from general industrial to rural for the purpose of a single family dwelling at NH Route 12
South. [Map 8, Lot 39 — General Industrial District]

Sutton welcomed Kevin Towle and Chandra Engelbert, property owners, to the meeting. Engelbert explained
that her family has owned the lot since 1956. It was a one acre lot, but NHDOT has taken land for the road
expansion. They had a camp on the property in the 1960s but it burned down. Their parents received an approved
three bedroom septic design in the 1980s, but never moved forward with the plan. Engelbert explained that they
had the property on the market and the only interest was for residential purposes.

Jay Drew had concerns that there is a large lot that surrounds this one. He questioned if having a residential use
in the general industrial district is conducive. Susan Silverman had concerns about spot zoning. Sutton explained
that if a variance is approved, this property would be allowed to be used for both residential and general industrial
purposes.

Coni Porter’s biggest concern was the size of the lot. She questioned if a house can fit on such a small lot (0.64
acres). Sutton explained that this is a pre-existing, non-conforming lot that can be developed, according to
Chapter 137-34 of the zoning ordinance. Engelbert offered to draw up a basic site plan to show that a house,
septic, and well can fit on the lot within the required setbacks. Brian Doerpholz questioned if a lot this size could
be used for industrial purposes. He mentioned a previous case that was in the light industrial district and obtained
a variance for residential purposes but that structure was already existing. Doerpholz wondered if the property
owners were ever alerted when zoning was originally put in place. Engelbert did not believe they were to her
knowledge. Towle stated that they have a state approved curb cut.
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Sutton explained that the application is for a variance for use. It would be to grant relief from a zoning regulation
and not changing the zoning district. The zoning district will remain general industrial. Drew was concerned if a
residential house could meet general industrial setbacks. Engelbert explained that Carl Hagstrom, septic
designer, was confident the lot was large enough but the siting locations would be extremely limited.

Drew asked if having a camp in the 1960s is relevant. Sutton was unsure. Doerpholz felt this application was
reasonable for residential use because it was used for residential use prior to zoning. He felt if this application is
denied, it could be construed as taking one’s land. Sutton disagreed and explained that upholding zoning
ordinances is not unlawful taking as the property can always seek relief. However, he agreed that this is a small
parcel and not practical for general industrial use. Drew asked if setbacks start at the edge of the pavement.
Sutton stated it starts from the edge of the road.

Massin moved to conduct a site walk on Thursday, January 12, at 2:00pm. Porter seconded. Motion
passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Drew; Patterson]; No: 0; Abstained: 0

Sutton moved that the applicant provide a conceptual drawing showing that a house, well, and septic
can fit on the property. Porter seconded. Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Drew; Patterson]; No: 0; Abstained: 0

Sutton moved to continue the public hearing for Case # 23-01 to February 14, 2023. Massin seconded.
Motion passed unanimously.
Yes: 5 [Sutton; Massin; Porter; Drew; Patterson]; No: 0; Abstained: 0

With no further business to discuss, Massin moved to adjourn. Sutton seconded. Motion passed
unanimously.
Yes: 5 [Sutton; Massin; Porter; Drew; Patterson]; No: 0; Abstained: 0

The meeting was adjourned at 8:57pm.

Respectfully submitted

Lori Nolan
Land Use Coordinator

Minutes approved as written on February 14, 2023.
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